THE DEVELOPMENT OF CONSTITUTIONAL LAW

Assistance to be derived from the written constitutions 

of countries in the Commonwealth


The background to written constitutions in the Commonwealth
1. The application by the United Kingdom of the ECHR to then dependent territories in the Commonwealth.  The ending of the colonial period and the granting of independence, part influenced by the UN Declaration on the Granting of Independence to Colonial Countries and Peoples 1960.

2. The form of written constitutions (“Westminster style”) with chapters on the protection and enforcement of fundamental rights and freedoms, mirroring and giving practical effect to the protections available under the Universal Declaration of Human Rights and the ECHR.  Chapters on citizenship, Parliament, executive powers, the Judiciary (including the Judicial Service Commission and appeals to the Judicial Committee of the Privy Council), Finance, The Public Service (including the Public Service Commission), and the Police (including the Police Service Commission).

3. The analysis of the origins of these constitutions by the Judicial Committee of the Privy Council in Minister of Home Affairs v Fisher [1980] AC 319 at 328 and Thornhill v Attorney General of Trinidad and Tobago [1981] AC 61 at 70.  References to the first Constitution containing such freedoms and the adoption throughout the Commonwealth.  The importance of the supreme law clause and the rights of the Courts to declare and interpret the Constitution.

4. Particular influence of Canadian Bill of Rights on the drafting of some Constitutions, including that of Trinidad and Tobago.  

Interpretation of written constitutions

5. Generous and purposive constructions, Fisher, but `interpretation and not divination’, see Matadeen v Pointu [1999] 1 AC 98.   

6. Continuing controversies, including the true meaning of the `protection of the law’ provisions, see Suratt v Attorney General of Trinidad and Tobago [2008] 1 AC 655 and Suratt (No.2) 2008 [UKPC] 38 at paragraph 8.

Separation of powers in written constitutions

7. Express provisions: chapters for legislature; executive and judiciary.

8. Implied provisions: Hinds v The Queen; Greene Browne v The Queen [2000] 1 AC 45; Roodal v The State [2005] 1 AC 328, but note Matthew v The State [2005] 1 AC 433.

Service Commissions

9. Purpose: Thomas v Attorney General Times 21 November 1990; Cooper v Police Service Commission [2007] 1 WLR 101;

10. Membership and selection.  Workings: Durity v Attorney General of Trinidad and Tobago [2008] UKPC 59; Fraser v Judicial & Legal Services Commission and Attorney General [2008] UKPC 25;

Damages for breach of constitutional provisions

11. Ramanoop v Attorney General [2006] 1 AC 328; Merson v Cartwright [2005] UKPC 38; Taunoa v Attorney General [2007] 5 LRC 680; Takitota v Attorney General of Bahamas [2009] UKPC 11.

Recurring themes in litigation concerning written constitutions

12. The protection from abuse of constitutional provisions Harrikisoon v Attorney General [1980] AC 265 and Jaroo v Attorney General [2002] 1 AC 871.HH
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