ALBA SEMINAR ON THE PRIVY COUNCIL – 30th June 2009

DEATH PENALTY

1.
INTRODUCTION

1.1
The starting point for an examination of the Privy Council’s death penalty jurisprudence in the post-colonial era is an analysis of the colonial death penalty regime that was inherited at the time of independence.  That is because the Privy Council originally maintained this system – partly by applying a “hands off” policy of judicial abstention and partly because of the “savings clauses” in the Independence Constitutions which were seen as immunising the existing status quo from constitutional challenge.  

1.2
But from being part of the problem, the Privy Council has recently become part of the solution.  And whereas its decisions used to lag behind the constitutional approach in the US, India, South Africa, and the European Court, it has started to lead the way and provide inspiration to courts throughout the Caribbean and now throughout Africa and elsewhere also.  For, in recent years, the Privy Council has outlawed execution after delay; introduced judicial review and natural justice at the Mercy stage; struck down the mandatory death sentence for murder; and introduced a new restrictive approach to the discretion imposed on the death penalty in murder cases.

1.3
The colonial death penalty regime

The key features of the colonial death penalty system can be summarised as follows:

(i) Firstly, the colonial death penalty regime provided that the sole manner of execution should be death by hanging, a medieval, degrading and unnecessarily painful method of execution that was retained under the colonial rule on the basis of a myth that it resulted in a swift death.  (Recent scientific studies have shown this to be untrue).  And hanging as the method of execution is protected from constitutional challenge in all Caribbean jurisdictions save Belize by the operation of savings clauses (as recognised in Boodram v Baptiste [1999] 1 WLR 1709; and R v Hughes [2002] 2 AC 259).  That is despite the general recognition that more humane methods of execution now exist and that hanging is a barbarous method of execution.

(ii) Secondly, the colonial death penalty system provided the death penalty as the mandatory penalty for all those convicted of murder irrespective of the particular nature of their offence and their individual mitigating circumstances.  This was an aspect of the death penalty regime which, by the 1960s and 1970s, no longer accorded with evolving international standards because of its denial of scope for individual mitigation prior to the judicial imposition of the death penalty. This defect has been found to be fatal by the US Supreme Court in 1974 Woodson v North Carolina 428 US 280, and by the jurisprudence of the Indian Supreme Court.  But the Privy Council upheld the mandatory death penalty for murder – partly on the basis of judicial abstentionism as in the cases of Runyowa v The Queen [1967] 1 AC 26 and Ong Ah Chuan v Public Prosecutor [1981] AC 648, and partly by reference to savings clauses as in Runyowa and later Pratt and Morgan [1994] 2 AC 1.

(iii) Thirdly, the colonial death penalty system was founded on a wide definition of the offence of murder that attracted the death penalty, wide enough to include even offences committed without an intent to kill, and to extend to all participants convicted on the basis of the joint enterprise doctrine, whilst affording only a limited defence of provocation, no excuse based on drunkenness, and no defence of duress.  For example, most Caribbean jurisdictions throughout the whole period up until 2002 continued to impose the death penalty on all those caught within this wide definition of murder.  But again the imposition of the same extreme penalty of death on all those convicted of murders of such widely differing gravity, and with such different levels of culpability, ceased to accord with international norms, and came to be seen as both disproportionate and arbitrary.  It was this recognition which led to the landmark trilogy of Privy Council decisions in Reyes [2002] 2 AC 235, Hughes and Fox [2002] 2 AC 284.

(iv) Fourthly, the real individualisation or selection under the colonial system came at the “Mercy Stage”, which determines whether the sentence of death actually would be carried out.  Decisions made at the “Mercy Stage” were either entrusted to the executive as in Trinidad and most Caribbean jurisdictions, or to a semi-independent but still executive body as in the case of Belize and Jamaica.  But the practice was not to disclose the reports to the Mercy Committee, or Ministers, and not to afford the condemned man an opportunity to make informed representations to them – either in writing or orally.  And, the dispensation of mercy was originally held not to be subject to the rules of natural justice in decisions such as De Freitas v Benny [1976] 1 AC 239 and Reckley [1996] AC 527, and in any event not to be subject to any form of judicial review.  

1.4 Thus, every one of the key features of the colonial system failed to accord with international human rights norms.  And initially the Privy Council was not prepared to interfere with any of these aspects of the system, deterred both by the savings clauses in the Constitutions, and by a spirit of judicial restraint.

Role of savings clauses

1.5 Constitutional savings clauses operated to restrict the scope for constitutional challenge to this system.  “General” savings clauses such as those in Trinidad and Barbados were interpreted to exclude all constitutional review of the existing laws that obtained at the time of independence.  “Partial” savings clauses – such as those in Section 17(2) of the Jamaican Constitution - were interpreted to exclude from constitutional challenge as inhuman all penalties that applied at the time of independence.  And the Privy Council not only relied on the savings clauses but also perpetuated the approach that both the legislative prescription of the death penalty, and the executive decisions at the Mercy stage were “out of bounds”, and not the proper subject of constitutional challenge. 

Partial savings clauses

1.6 To be a little more precise, a partial savings clause immunises from constitutional challenge only a particular law or punishment that existed at the time of independence as in the numerous clauses immunizing “descriptions of punishment” that were lawful before independence from constitutional challenge as inhuman or degrading punishment.  Thus Section 17(2) of the Jamaican Constitution provides in this way:

“(1) No person shall be subjected to torture or to inhuman and degrading punishment or other treatment.

(2)
Nothing contained in or done under the authority of any law shall be held to be inconsistent with or in contravention of this section to the extent that the law in question authorises the infliction of any description of punishment which was lawful in Jamaica immediately before the appointed day.”
General savings clauses

1.7 A general savings clause purports to immunise all existing laws at the time of independence from constitutional challenge.  The best example is Section 6(1) of the Trinidadian Constitution:

“Nothing in Sections 4 and 5 shall invalidate (a) an existing law; (b) an enactment that repeals and re-enacts an existing law without alteration; or (c) an enactment that alters an existing law but does not derogate from any fundamental right guaranteed by this Chapter in a manner in which or to an extent to which the existing law did not previously derogate from that right.”


(Sections 4 and 5 are the provisions of the Trinidad Constitution that provide for human rights safeguards.  The effect of Section 6 – as inferred by the Privy Council – is that they cannot be invoked to challenge existing laws.)

Progress over the last fifteen years

1.8 Despite an initial approach of restraint, and despite the deterrence of savings clauses, over the last fifteen years there has been massive progress and development in bringing due process to bear on the death penalty system despite these savings clauses.  The progress can be summarised in the following way:

(i) In the 1970s and 1980s, early challenges to the constitutionality of execution after delay were rejected (in the successive cases of Riley [1983] 1 AC 719 and Abbott [1979] 1 WLR 1342).  But the Privy Council then reversed Riley and ruled that execution after delay of five years or more was unconstitutional in the landmark case of Pratt & Morgan in 1994.

(ii) Early challenges to the decisions of the executive at the mercy stage were rejected both on the basis that such decisions were unreviewable, and on the basis that the principles of natural justice did not apply to such decisions.  As Lord Diplock said in De Freitas v Benny: “Mercy begins where legal rights end”.  The same approach was adopted in the case of Reckley (No 2) 1996 AC 527 to send Reckley to his death in 1996.  But this whole approach was eventually overruled and abandoned in a dramatic reversal in the later case of Neville Lewis in 2001 (though Lord Hoffman dissented).

(iii) Finally, the legislative prescription and maintenance of the mandatory death penalty for all offences of murder was presumed to be constitutional in the earlier cases of Runyowa and Ong Ah Chuan.  This was on the basis that the proportionality and appropriateness of penalties was primarily a matter for the legislature rather than the judiciary; and, in Runyowa, on the basis of savings clauses also.  But this approach was later rejected, and a new era of judicial interventionism ushered in with the decisions in Reyes, Hughes and Fox.  

The way the cases developed

1.9 The initial challenges were to executive practices, not legislative provision.  Thus certain executive practices - such as long delay in execution (“the death row phenomenon”), and lack of fairness in the mercy system -  were seen as open to challenge firstly because they were not laws or practices saved by savings clauses, and secondly because they were no longer in accordance with evolving standards of decency and developing trends in international human rights law.  This, however, left the legislative structure unchallenged.

Further development to challenge legislative framework

1.10 But in the end, a frontal onslaught on the mandatory legislative imposition of the death penalty itself for all offences of murder could not be further postponed.  And this came in a series of cases such as Hughes, Reyes, Fox; then the two Trinidadian cases of Roodal [2005] 1 AC 328 and Matthews [2005] 1 AC 433; the Barbadian case of Boyce [2005] 1 AC 400; the Jamaican case of Watson [2005] 1 AC 472; and the Bahamian case of Bowe and Davis [2006] 1 WLR 1623.  At the end of this series of cases, the mandatory death penalty had been declared unconstitutional in all Caribbean jurisdictions save Trinidad and Barbados.  In those two jurisdictions alone, the comprehensive nature of the savings clauses were held to prevent constitutional challenge to the mandatory imposition of the death sentence, though it was accepted to be an inhuman form of punishment.

Summary of course to be taken

1.11
I will turn now to trace some of the key steps in the history and to tell it as much as possible in the language of the Law Lords’ decisions themselves.

2.
Pratt and Morgan v A-G of Jamaica [1994] 2 AC 1

2.1
In this landmark decision, perhaps the most practically important of all, the Privy Council held that execution after long delay is inhuman. In order to do so they had to address the savings clause in Section 17 (2) of the Jamaican Constitution.  The Privy Council first summarised the reasoning of the earlier judgment in Riley which had held that execution in accordance with the sentence of a court, even after delay, was saved for challenge by Section 17(2) of the Constitution:

“On 8 June 1992 the Court of Appeal dismissed their appeal and on 18 January 1993 gave leave to appeal to the Judicial Committee of the Privy Council.

The primary submission of the applicants is that to hang them after they have been held in prison under sentence of death for so many years would be inhuman punishment or other treatment and thus in breach of section 17(1) of the Constitution.

Section 17 of the Constitution provides:

"(1) No person shall be subjected to torture or to inhuman or degrading punishment or other treatment. (2) Nothing contained in or done under the authority of any law shall be held to be inconsistent with or in contravention of this section to the extent that the law in question authorises the infliction of any description of punishment which was lawful in Jamaica immediately before the appointed day."

This submission cannot succeed unless their Lordships are persuaded to prefer the construction of section 17(2) adopted by the minority in Riley v. Attorney-General of Jamaica [1983] 1 A.C. 719, 727, to that of the majority. The five appellants in Riley v. Attorney-General of Jamaica had been sentenced to death and held in custody for between six and seven years before their appeal was heard by the Privy Council. They submitted that to execute them after such a prolonged delay would contravene their rights under section 17(1) of the Constitution. By a majority the Privy Council rejected this submission because they construed section 17(2) as authorising execution by hanging for murder no matter how long the delay between the passing of the sentence and the execution. Lord Bridge of Harwich said, at p. 726:

"The question, therefore, is whether the delayed execution of a sentence of death by hanging, assuming it could otherwise be described as 'inhuman or degrading punishment or other treatment' - a question on which their Lordships need express no opinion – can escape the unambiguous prohibition imposed by the words in section 17(2) emphasised as follows: 'Nothing contained in or done under the authority of any law shall be held to be inconsistent with or in contravention of this section to the extent that the law in question authorises the infliction of any description of punishment which was lawful in Jamaica immediately before the appointed day.' An act will fall within this prohibition if it satisfies three related conditions, viz.: (a) it must be an act done under the authority of law; (b) it must be an act involving the infliction of punishment of a description authorised by the law in question, being a description of punishment which was lawful in Jamaica immediately before the appointed day; (c) it must not exceed in extent the description of punishment so authorised. There can be no doubt whatever that a delayed execution would satisfy conditions (a) and (b). The only words in section 17(2) that are even arguably ambiguous are the words 'to the extent that'. It seems to their Lordships that in their context these words pose the question: to what extent did the law in Jamaica before independence authorise the description of punishment which is under challenge? This question can only be answered by asking in turn the further question: if the like description of punishment had been inflicted in the like circumstances before independence, would this have been authorised by law? An obvious instance of a description of punishment exceeding in extent that authorised by law would be the execution of a death sentence by burning at the stake. But since the legality of a delayed execution by hanging of a sentence of death lawfully imposed under section 3(1) of the Offences against the Person Act could never have been questioned before independence, their Lordships entertain no doubt that it satisfies condition (c). Accordingly, whatever the reasons for or length of delay in executing a sentence of death lawfully imposed, the delay can afford no ground for holding the execution to be a contravention of section 17(1)."

2.2 The Board in Pratt & Morgan then identified the fallacy of the majority’s reasoning in Riley in the following way:

“This construction of section 17(2) focuses on the act of punishment, and proceeds upon the assumption that the legality of a long delayed execution could never have been questioned before independence. Their Lordships, having had the benefit of much fuller argument, cannot accept that there could have been no challenge to a long delayed execution before independence and for the reasons already given are satisfied that such an execution could have been stayed as an abuse of process. The due process of law does not end with pronouncement of sentence: see Abbott v. Attorney-General of Trinidad and Tobago [1979] 1 W.L.R. 1342.

The minority, who would have allowed the appeal, adopted a narrower construction of section 17(2) which limited the scope of the subsection to authorising the passing of a judicial sentence of a description of punishment lawful in Jamaica before independence and they held it was not concerned with the act of the executive in carrying out the punishment.”
2.3 The Board then separated the executive act of carrying out execution after long delay from the imposition of the punishment itself – which it suggested was the only thing protected by Section 17(2).  It reasoned as follows:

“Their Lordships are satisfied that the construction of section 17(2) adopted by the minority is to be preferred. The purpose of section 17(2) is to preserve all descriptions of punishment lawful immediately before independence and to prevent them from being attacked under section 17(1) as inhuman or degrading forms of punishment or treatment. Thus, as hanging was the description of punishment for murder provided by Jamaican law immediately before independence, the death sentence for murder cannot be held to be an inhuman description of punishment for murder.

Section 17(2) does not address the question of delay and is not dealing with the problem that arises from delay in carrying out the sentence. The primary purpose of the Constitution was to entrench and enhance pre-existing rights and freedoms, not to curtail them. Before independence the law would have protected a Jamaican citizen from being executed after an unconscionable delay, and their Lordships are unwilling to adopt a construction of the Constitution that results in depriving Jamaican citizens of that protection.”
2.4
Finally, Lord Griffiths derived the principle of no execution after prolonged delay from the dictates of “humanity”:

 “There is an instinctive revulsion against the prospect of hanging a man after he has been held under sentence of death for many years. What gives rise to this instinctive revulsion? The answer can only be our humanity; we regard it as an inhuman act to keep a man facing the agony of execution over a long extended period of time.” 

2.5
In the end, the Board ruled that execution after five years on death row, even if it was a period of time consumed in appeals initiated by the defendant, was inhuman and degrading.  It set aside the death penalty and substituted a life sentence.

3.
Neville Lewis v A-G of Jamaica [2001] 2 AC 50

[A]
Reviewability of Prerogative of Mercy

3.1
In the Neville Lewis case the Privy Council firstly held that the exercise of the prerogative of mercy is reviewable.  In so doing, they reversed their earlier decisions in De Freitas v Benny [1976] AC 239 and the Reckley (No 2) case [1996] AC 527, that it was not so reviewable:

“Their Lordships are accordingly compelled to consider whether they should follow these two cases. They should do so unless they are satisfied that the principle laid down was wrong—not least since the opinion in the Reckley (No 2) case was given as recently as 1996. The need for legal certainty demands that they should be very reluctant to depart from recent fully reasoned decisions unless there are strong grounds to do so. But no less should they be prepared to do so when a man's life is at stake, where the death penalty is involved, if they are satisfied that the earlier cases adopted a wrong approach. In such a case rigid adherence to a rule of stare decisis is not justified. See, e g, R v Secretary of State for the Home Department, Ex p Khawaja [1984] AC 74, 125d-h, per Lord Bridge of Harwich; R v Parole Board, Ex p Wilson  [1992] QB 740, 754f, per Taylor LJ and Pratt v Attorney General for Jamaica [1994] 2 AC 1 itself, the latter being a striking example of the Board reversing a previous but recent decision; see also the comments of Lord Bingham of Cornhill CJ in R v Governor of Brockhill Prison, Ex p Evans [1997] QB 443, 462, a case in which the Divisional Court held to be wrong the statutory interpretation adopted in other recent cases by that court.”

3.2
The key reasoning as to why the prerogative of mercy is reviewable is set out at paragraphs 75E-76D:

“It is to their Lordships plain that the ultimate decision as to whether there should be commutation or pardon, the exercise of mercy, is for the Governor General acting on the recommendations of the Jamaican Privy Council. The merits are not for the courts to review. It does not at all follow that the whole process is beyond review by the courts. Indeed it was accepted both by Lord Diplock in Abbott v Attorney General of Trinidad and Tobago [1979] 1 WLR 1342, 1346 and by Lord Goff of Chieveley in the Reckley (No 2) case [1996] AC 527, 539c-e that there is a right to have a petition for mercy considered by the advisory committee. The same must be true of the Jamaican Privy Council. There could in their Lordships' view be no justification for excluding review by the courts if it could be shown that the Governor General proposed to reject a petition without consulting the Jamaican Privy Council, that the Governor General refused to require information recommended to be obtained by the Jamaican Privy Council or that the Governor General having required the information to be obtained, the Privy Council indicated that it refused to look at it. The same would be the position if it could be shown that persons not qualified to sit on the Jamaican Privy Council or who were not members of the Jamaican Privy Council had purported to participate in one of the recommendations of the Jamaican Privy Council.

The fact that section 91 of the Constitution requires the Jamaican Privy Council to have the judge's report and such other information as the Governor General, on the Jamaican Privy Council's recommendation, requires does not mean that the Jamaican Privy Council is precluded from looking at other material even if the right to have such material before the Jamaican Privy Council must be based on some other rule than the express provisions of the Constitution.

Whatever the practice of the Home Secretary in England and Wales and before the death penalty was abolished in 1965, the insistence of the courts on the observance of the rules of natural justice, of "fair play in action", has in recent years been marked even before, but particularly since, decisions like Council of Civil Service Unions v Minister for the Civil Service [1985] AC 374 (see, e g, Lloyd v McMahon [1987] AC 625, 702-703; R v Secretary of State for the Home Department, Ex p Fayed [1998] 1 WLR 763) though the long citation of authority for such a self-evident statement is not necessary.

On the face of it, there are complelling reasons why a body which is required to consider a petition for mercy should be required to receive the representations of a man condemned to die and why he should have an opportunity in doing so to see aend comment on the other material which is before that body.  This is the last chance and in so far as it is possible to ensure that proper procedural standards are maintained that should be done.  Material may be put before the body by persons palpably biased against the convicted man or which is demonstrably false or which is genuinely mistaken but capable of correction.  Information may be available which by error of counsel or honest forgetfulness by the condemned man has not been brought out before.  Similarly if it is said that the opinion of the Jamaican Privy Council is taken in an arbitrary or perverse way – on the throw of a dice or on the basis of a convicted man’s hairstyle – or is otherwise arrived at in an improper, unreasonable way, the court should prima facie be able to investigate.”
[B]
Right to Complete Petitions to International Human Rights Bodies

3.3
In the Neville Lewis case, the Privy Council went on to consider a separate, but equally important, issue.  Was there a duty not to execute a condemned man whilst his petition was pending before international human rights bodies?  (The relevant bodies were the Inter-American Comission of Human Rights and the United Nations Huma Rights Committee – which could only make non-binding reports.)  The issue had arisen because of delays in the decision-making of such bodies, and the difficulties of complying with the five-year deadline for execution set by Pratt & Morgan if time was allowed for those petitions to be considered, and determined.  This led the Jamaican government to issue instructions placing strict time limits on the completion of consideration by international human rights bodies, and providing for execution to proceed if the consideration of the case was not complete within the time period set by the instructions.

3.4
In addressing the legality of this executive practice, the Privy Council extended the reasoning of its earlier decision of Thomas v Baptiste [2000] 2 AC 1. In Thomas v Baptiste the majority of the Privy Council held that it would offend against the “due process” protection in the Trinidadian Constitution to execute someone on death row whilst his petition was pending before the Inter-American Court (which did have adjudicative functions binding on the State).

“Their Lordships recognise the constitutional importance of the principle that international conventions do not alter domestic law except to the extent that they are incorporated into domestic law by legislation. The making of a treaty, in Trinidad and Tobago as in England, is an act of the executive government, not of the legislature. It follows that the terms of a treaty cannot effect any alteration to domestic law or deprive the subject of existing legal rights unless and until enacted into domestic law by or under authority of the legislature. When so enacted, the courts give effect to the domestic legislation, not to the terms of the treaty. The many authoritative statements to this effect are too well known to need citation. It is sometimes argued that human rights treaties form an exception to this principle. It is also sometimes argued that a principle which is intended to afford the subject constitutional protection against the exercise of executive power cannot be invoked by the executive itself to escape from obligations which it has entered into for his protection. Their Lordships mention these arguments for completeness. They do not find it necessary to examine them further in the present case.

In their Lordships' view, however, the applicants' claim does not infringe the principle which the government invoke. The right for which they contend is not the particular right to petition the commission or even to complete the particular process which they initiated when they lodged their petitions. It is the general right accorded to all litigants not to have the outcome of any pending appellate or other legal process pre-empted by executive action. This general right is not created by the Convention; it is accorded by the common law and affirmed by section 4(a) of the Constitution. The applicants are not seeking to enforce the terms of an unincorporated treaty, but a provision of the domestic law of Trinidad and Tobago contained in the Constitution. By ratifying a treaty which provides for individual access to an international body, the government made that process for the time being part of the domestic criminal justice system and thereby temporarily at least extended the scope of the due process clause in the Constitution.”
Extension of Thomas v Baptiste principle

3.5
In the Neville Lewis case, the Privy Council extended this reasoning to the Jamaican Constitution which guaranteed not “due process” but “the protection of the law”; and extended it to the position of those with petitions pending before the Inter-American Commission and UNHCR, rather than the Inter-American Court:

“Their Lordships do not consider that it is right to distinguish between a Constitution which does not have a reference to "due process of law" but does have a reference to "the protection of the law". They therefore consider that what is said in Thomas v Baptiste [2000] 2 AC 1 to which they have referred is to be applied mutatis mutandis to the Constitution like the one in Jamaica which provides for the protection of the law. In their Lordships' view when Jamaica acceded to the American Convention and to the International Covenant and allowed individual petitions the petitioner became entitled under the protection of the law provision in section 13 to complete the human rights petition procedure and to obtain the reports of the human rights bodies for the Jamaican Privy Council to consider before it dealt with the application for mercy and to the staying of execution until those reports had been received and considered.”
4.
REVIEW OF CASES TO THIS POINT

4.1
These earlier cases had concerned the question of executive action in implementing the death penalty – relating in turn to delay in execution (Pratt and Morgan); the reviewability of Mercy Committee decisions (Neville Lewis); and the postponement of execution until the completion of petitions and appeals pending to international bodies; whilst in Guerra v Baptiste [1996] AC 397, the Privy Council held that the executive must give a condemned man at least four clear days’ notice of the intention to execute him.  The changes were vitally important.  But they preserved pre-existing rights, or extended common law rights, without challenge to legislative provisions or the death penalty regime itself.

4.2
But thereafter and more recently the Privy Council did confront the more profound questions of the constitutionality of the mandatory death penalty itself and the principles that should govern any discretionary power to impose the death sentence.

5.
Reyes v The Queen [2002] 2 AC 235

5.1
In Reyes, an appeal against the mandatory death penalty in Belize, the Privy Council held for the first time that the mandatory death penalty was unconstitutional. In doing so they reversed a series of earlier decision including Ong Ah Chuan v Public Prosecutor [1981] ac 648 and Runyowa v The Queen [1967] AC 26. The relevant findings are at paragraph 43 (page 256E-G):

“The Board is however satisfied that the provision requiring sentence of death to be passed on the defendant on his conviction of murder by shooting subjected him to inhuman or degrading punishment or other treatment incompatible with his right under section 7 of the Constitution in that it required sentence of death to be passed and precluded any judicial consideration of the humanity of condemning him to death. The use of firearms by dangerous and aggressive criminals is an undoubted social evil and, so long as the death penalty is retained, there may well be murders by shooting which justify the ultimate penalty. But there will also be murders of quite a different character (for instance, murders arising from sudden quarrels within a family, or between neighbours, involving the use of a firearm legitimately owned for no criminal or aggressive purpose) in which the death penalty would be plainly excessive and disproportionate. In a crime of this kind there may well be matters relating both to the offence and the offender which ought properly to be considered before sentence is passed. To deny the offender the opportunity, before sentence is passed, to seek to persuade the court that in all the circumstances to condemn him to death would be disproportionate and inappropriate is to treat him as no human being should be treated and thus to deny his basic humanity, the core of the right which section 7 exists to protect.”
5.2
The Privy Council rejected the argument that the Mercy system could remedy the defects of a system that did not provide for discretion at the time of sentence:

“In reaching this decision the Board is mindful of the constitutional provisions, summarised above, governing the exercise of mercy by the Governor General. It is plain that the Advisory Council has a most important function to perform. But it is not a sentencing function and the Advisory Council is not an independent and impartial court within the meaning of section 6(2) of the Constitution. Mercy, in its first meaning given by the Oxford English Dictionary, means forbearance and compassion shown by one person to another who is in his power and who has no claim to receive kindness. Both in language and literature mercy and justice are contrasted. The administration of justice involves the determination of what punishment a transgressor deserves, the fixing of the appropriate sentence for the crime. The grant of mercy involves the determination that a transgressor need not suffer the punishment he deserves, that the appropriate sentence may for some reason be remitted. The former is a judicial, the latter an executive, responsibility.”
5.3
What made possible the ruling in Reyes was the absence of any savings clause in the Belize Constitution, so that a frontal attack on the inhumanity of the mandatory death penalty was possible, unencumbered by any consideration of savings clauses.  Belize proved the Trojan horse into the citadel of the mandatory death penalty.  

6.
The decision in Hughes v The Queen [2002] 2 AC 259 (St Lucia) and Fox v The Queen [2002] 2 AC 284 (St Kitts)

But, at the same time, in Hughes v The Queen and Fox v The Queen, the Privy Council struck down the mandatory death penalty in St Kitts and St Lucia despite the existence of partial saving clauses apparently protecting existing punishments from the challenge. The relevant savings clauses were in the following terms:

a) Paragraph 9 of Schedule 2 of St Kitts Order
"Nothing contained in or done under the authority of any law shall be held to be inconsistent with or in contravention of section 7 of the Constitution to the extent that the law in question authorises the infliction of any description of punishment that was lawful immediately before 27 February 1967 (being the date on which Saint Christopher, Nevis and Anguilla became an associated state)."

(Section 7 contains the prohibition on inhuman and degrading punishment).

b) Paragraph 10 of Schedule 2 of St Lucia Order
“Nothing contained in or done under the authority of any law shall be held to be inconsistent with or in contravention of section 5 of the Constitution to the extent that the law in question authorises the infliction of any description of punishment that was lawful in Saint Lucia immediately before 1 March 1967 (being the date on which Saint Lucia became an associated state)."

(Section 5 contains the prohibition on inhuman punishment).

Essentially the Privy Council found that the death penalty itself was not amenable to challenge because it was protected as a “description of punishment” for murder that was “authorised” prior to independence.  But its mandatory imposition was not protected from challenge because it was protected only to the extent that it was authorised, and not to the extent that it was required.  Lord Rodgers’ reasoning was as follows in the case of Hughes in relation to Section 178 of the St Lucian Criminal Code which mandated the death penalty for all those convicted of murder:

“Their Lordships therefore conclude that, to the extent that section 178 is to be regarded as authorising the infliction of the death penalty in all cases of murder, it cannot be held to be inconsistent with section 5 of the Constitution.  But, to the extent that it goes further and actually requires the infliction of the death penalty in all cases of murder, the exception in paragraph 10 does not apply.  It follows that, to this extent, the defendant enjoys his rights under sections 5 and 120.  So, to this extent he can legitimately seek to persuade a court that section 178 of the Criminal Code is inconsistent with section 5 of the Constitution and so is void in terms of section 120.”

7.
Matthew v State of Trinidad and Tobago [2005] 1 AC 433

7.1
In the Matthew case, the Privy Council held that the comprehensively worded savings clause in Section 6(1) of in the Trinidadian Constitution did protect the mandatory death penalty from challenge because it immunises all existing laws at the time of independence from challenge under Sections 4 and 5. By contrast, the differently worded savings clauses in Jamaica (Watson v The Queen) was held not to afford the mandatory death penalty immunity from all constitutional challenge.

Regina v Bowe & Davis

7.2 In the case of Regina v Bowe & Davis from the Bahamas, the Privy Council went further and held that the mandatory death penalty had been unconstitutional, and wrong in principle from as early as before 1973 - though at that time “the law was not fully understood” (para 42).  Consequently the mandatory death penalty had been unconstitutional by reference to the terms of the earlier 1963 Constitution – which contained no general savings clause – and the law protected by the 1973 Constitution was the law as modified to comply with the prohibition on inhuman punishment in the 1963 Constitution.  This effectively neutered the general savings clause in the 1973 Constitution.  But it required an imaginative approach to the interpretation of the Constitution so as to afford citizens the full measure of protection.

8.
THE INSPIRATION TO OTHER JURISDICTIONS

8.1
The successive decisions of the Eastern Caribbean Court of Appeal and the Privy Council striking down the mandatory death penalty throughout most of the Caribbean has had massive consequences – since the same colonial death penalty regime exists throughout Africa in the former British colonies there.  Already the Malawi Supreme Court and the Ugandan Supreme Court have followed the decision in Reyes and the reasoning of the Privy Council in striking down the mandatory penalty for all crimes of murder (and, in Uganda, of all crimes of aggravated robbery) as inhuman.  In this way the Privy Council has contributed to the development of a worldwide constitutional jurisprudence restricting the application of the death penalty.

9.
THE PRINCIPLES DEVELOPED TO GOVERN DISCRETIONARY SENTENCING 

9.1
Once a discretionary sentencing system was introduced, the next question was the principles that should govern death penalty sentencing.  Drawing on the approach of the Indian courts in operating their own discretionary system, and that of the South African courts before abolition, as well as the jurisprudence of the Inter-American Court, both the Eastern Caribbean Court of Appeal and the Privy Council have now developed very restrictive criteria for the imposition of the death penalty.  They were formulated and applied by Lord Carswell in the recent case of Regina v Trimmingham (decided only last week) as follows:


“20.
Judges in the Caribbean courts have in the past few years set out the approach which a sentencing judge should follow in a case where the imposition of the death sentence is discretionary. This approach received the approval of the Board in Pipersburg v The Queen [2008] UKPC 11, and should be regarded as established law.


21.
It can be expressed in two basic principles.  The first has been expressed in several different formulations, but they all carry the same message, that the death penalty should be imposed only in cases which on the facts of the offence are the most extreme and exceptional, “the worst of the worst” or “the rarest of the rare”.  In considering whether a particular case falls into that category, the judge should of course compare it with other murder cases and not with ordinary civilised behaviour.  The second principle is that there must be no reasonable prospect of reform of the offender and that the object of punishment could not be achieved by any means other than the ultimate sentence of death.  The character of the offender and any other relevant circumstances are to be taken into account in so far as they may operate in his favour by way of mitigation and are not to weigh in the scales against him.  Before it imposes a sentence of death the court must be properly satisfied that these two criteria have been fulfilled.


22.
Mr Fitzgerald readily accepted that the appellant’s crime was a brutal and disgusting murder, involving the cold-blooded killing of an elderly man in the course of a robbery.  He contended, however, that it fell short of being in the category of the rarest of the rare.  He submitted that the killing did not appear to have been planned or premeditated and although the manner of the killing was gruesome and violent, there was no torture of the deceased, nor prolonged trauma or humiliation of him prior to death.


23.
Their Lordships accept the correctness of this contention.  It was undeniably a bad case, even a very bad case, of murder committed for gain.  But in their judgment it falls short of being among the worst of the worst, such as to call for the ultimate penalty of capital punishment.  The appellant behaved in a revolting fashion, but this case is not comparable with the worst cases of sadistic killings.  Their Lordships would also point out that the object of keeping the appellant out of society entirely, which the judge considered necessary, can be achieved without executing him.”


Accordingly, the death penalty was set aside.

9.2 It is hoped that the strict application of this restrictive test will lead to a transformation of the situation in the Caribbean – and elsewhere, wherever the courts look to the Privy Council for guidance – so that the death penalty is indeed only imposed in the “rarest of rare cases” and on those with no hope of reformation.  And this shows what a long way has been travelled from the policy of judicial abstentionism in relation to the death penalty that held sway in the Privy Council in the 1970s and 1980s.  Moreover, the jurisprudence developed to grapple with these life and death issues is of value and use in many other areas of the law also.

EDWARD FITZGERALD Q.C.

June 30th 2009
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