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The Application for Permission 
Clive Sheldon
1. CPR r.54.4 provides that ‘The court’s permission to proceed is required in a claim for judicial review’. 

2. The application for permission will ordinarily be considered first by a Judge on the papers. The Judge may (i) grant permission; (ii) refuse permission; (iii) order the parties to attend an oral hearing at which the issues can be aired. Where (ii) occurs, and permission is refused, the Claimant may seek to renew the application at an oral hearing. This must be done within seven days after service of the Court’s reasons for refusing permission (CPR r.54.12(4)). 
3. Sometimes the parties may invite the Court to dispense with the paper sift and invite the Court to hold a hearing on permission. The hearing on permission may, occasionally, be followed by the substantive hearing: a ‘rolled-up’ hearing. This may be called for by the parties, or by the Judge reviewing the papers.

4. Where there is a requirement for permission to be considered urgently, form N463 should be used. The Claimant will need to explain why the matter needs to be considered as a matter of urgency, and what the timetable should be. 

I.
Test for grant of permission
5. The test for the grant of permission is a low one. Permission will be granted where the Claimant can show that there is an ‘arguable’ case. That is, if ‘there is a point fit for further investigation on a full inter partes basis with all such evidence as is necessary on the facts and all such argument as is necessary on the law’: R v. Secretary of State for the Home Department, ex parte Rukshanda Begum [1990] COD 107, 108 CA. 

6. What is an ‘arguable’ case? This is not just something that can be argued. It will be something which is not hopeless, frivolous or vexatious, but may have some merit. 

7. For the Defendant, it is necessary, therefore, to strike the ‘knock-out blow’. Showing the Court the authority that totally defeats the Claimant’s case. Explaining the statutory framework that shows that it has no merit. Informing the Court of an alternative remedy that the Claimant should have pursued, or is pursuing; or taking a point on delay, or lack of promptness in pursuing the claim. (Usually ‘delay’ points will only prevail if there is something else about the case that justifies dismissal of the claim. Courts are loathe to preclude deserving claimants from pursuing their remedies merely because of delay). 
8. Also, where it can be shown that the Claimant has no sufficient interest in the matter to which the claim relates: s.31(3) of the Supreme Court Act 1981. This will be the case if the Claimant is simply a ‘meddlesome busybody’: R v. Monopolies and Mergers Commission, ex parte Argyll Group plc [1986] 1 WLR 763, 773. This is a pretty low hurdle, and the Courts will generally decide to defer the issue of ‘interest’ to the substantive hearing, taking it into account when determining whether, and if so what, relief should be granted. 

9. On occasion, the permission application is conducted as if it is a mini-hearing, where much of the evidence on both sides is presented to the Court and pretty full argument is heard from both sides. In those cases, the Court will apply a more stringent test, looking for the Claimant to show a ‘reasonably good chance of success’: Mass Energy v. Birmingham City Council [1994] Env LR 298. 
10. The Court of Appeal has recently noted that cases in which it is necessary or helpful to explore issues in depth at the permission stage will be ‘quite exceptional’: see Davey v. Aylesbury Vale District Council [2008] 1 WLR 878 at para. 12. 
11. Although not catered for by the CPR, there is a growing (and some might say conventional) practice for Claimants to put in ‘Reply’ submissions in advance of the consideration of permission. This may be sensible if the Defendant has raised points in the summary grounds that appear to undermine important planks of the claim; or if there is a genuine dispute on the facts. Defendant’s will very occasionally put in a ‘Rejoinder’. 
II.
Procedure

12. A Defendant or Interested Party is not required to attend an oral permission hearing (CPR 54PD 8.5), unless the Court directs otherwise. 

13. There is no requirement to submit a skeleton argument on a permission application (whether as Claimant, or Respondent). However, it is advisable to do so. The judges expect them. 

14. There is usually a period of 30 minutes allocated to each application, although this rule is honoured more in the breach. If, however, the parties anticipate in advance that 30 minutes will not be sufficient, they ought to let the Court know and seek to obtain extra time. The disadvantage to this request is that the parties may find that their case is listed at the end of a very long list, with plenty of waiting time required.

15. Ordinarily, the Claimant is invited to speak first, presenting the case on arguability. Occasionally, the Judge will invite the Respondent to speak first, if s/he is minded to grant permission. 

16. Snappy, concise arguments, taking the Judge to the key documents and issues is likely to endear the advocate to the Court. 

III.
Decision, costs and directions

17. Where permission is granted, the Judge will usually say very little, apart from announcing his/her decision. Occasionally, the Judge will make observations about the strength of the case (e.g. to say that just because permission had been granted does not mean that the Claimant is likely to win at the full hearing). Sometimes the Judge will invite the parties to think hard about settling the case. 

18. Where permission is refused, the Judge will frequently give a pretty lengthy decision, setting out the background facts and his/her reasoning. This is usually done ex tempore, then and there. Rarely will permission decisions be reserved.

19. Where permission is granted on the papers, this will usually be done in note form by the Judge, touching on the issues in question. Sometimes, the Judge will say very little, save for ‘permission granted’.

20. Permission will not always be granted on every ground of claim. The Court may refuse those grounds that are genuinely unarguable, even if other grounds are allowed to proceed.

21. Where permission is granted, there is usually little discussion of costs, although the Court may order costs in the case, and this is the default position per The Practice Statement (Judicial Review: Costs) [2004] 1 WLR 1760
. Where permission is refused, the Claimant will ordinarily bear his/her own costs, and may have to pay some of the Defendant’s costs. 

22. Usually, the Defendant’s costs will be limited to the costs of filling out the Acknowledgment of Service, but only where the Defendant expressly asks for costs in the Acknowledgment itself, and it may be appropriate to include a schedule at this stage. Otherwise, the Defendant should come along with a Schedule of Costs to the hearing. Where the Acknowledgment of Service is itself very lengthy (and more than the ‘Summary Grounds’ envisaged by the CPR), not all of the costs incurred in drafting will be recovered: if a party wishes to go further than summary grounds at the permission stage, ‘he does so at his own expense’ (per Brooke LJ in Ewing v. Office of the Deputy Prime Minister [2005] All ER (D) 315 at 53; followed in R (Roudham and Larling Parish Council) v. Breckland Council [2008] EWCA Civ 714). 
23. Occasionally, the Court may order more substantial costs. This will apply where (i) the claim is hopeless; (ii) the Claimant persisted even though the hopelessness of the claim was pointed out; (iii) the Claimant may have sought to abuse the judicial review procedure for collateral ends; or (iv) where the Claimant has effectively had the chance of a ‘substantive’ hearing: R (Mount Cook) v. Westminster City Council [2003] EWCA Civ 1346. Further, a relevant factor in ‘exceptional’ circumstances will be the extent to which the unsuccessful claimant has substantial resources which it has used to pursue the unfounded claim and which are available to meet an order for costs. 

24. Where an ‘Interested party’ attends an oral hearing, it is unlikely to recover any of its costs, unless there was a distinct issue that required the interested party to appear. 

25. Wasted costs might also be recovered in exceptional cases. 

26. As well as issuing its decision granting permission, the Court may also issue directions. There may be directions to expedite the full hearing of the claim; directions as to the service of evidence (including abridging time for this – the default position is 35 days from the date permission is granted); and even directions as to the attendance of witnesses and cross-examination. 

IV.
Setting aside permission
27. CPR r54.13 provides that ‘Neither the defendant nor any other person served with the claim form may apply to set aside an order giving permission to proceed.’ In spite of these clear words, the Court has a residual inherent jurisdiction to do so: see R (Webb) v. Bristol City Council [2001] EWHC 696 (Admin). 
28. It will be rare that permission is granted without the Defendant having had sight of the claim form, or having had the opportunity to respond. Where this does occur, however, the Defendant may invite the Court to set aside the grant of permission: see R (Enfield Borough Council) v. Secretary of State for Health [2009] EWHC 743 (Admin). In the latter case, it was noted at [6] that ‘the Court should not lightly assume that a defendant will have nothing worthwhile to say, even in a case where (unlike the present) the claim appears on its face to be well above the threshold for permission. There is always a risk in granting permission on the evidence and submissions of one side alone’. 
29. Exceptionally, where permission was granted without reference to a conclusive legal authority or statutory provision, it may be appropriate to apply to the Judge inviting him/her to recall his/her original decision and order: R v. Chief Constable of West Yorkshire, ex parte Wilkinson [2002] EWHC 2353 (Admin), at 43. 

V.
Appeals

30. The unsuccessful Claimant can ‘appeal’: this is by seeking to renew the application again in the Court of Appeal. The procedure is set out in CPR r52.15: (i) file an Appellant’s notice within seven days of the refusal; (ii) file an appeal bundle, including a skeleton argument. 

31. The Court will consider whether the appeal has a real prospect of success, or whether there is some other compelling reason why an appeal should be heard. 

32. The Court can grant permission to appeal and then grant permission to proceed with the judicial review. The effect of this will ordinarily be that the substantive hearing will be heard by the Administrative Court.  

33. The Defendant is not usually required to attend, but the Court may require his/her attendance, and may even ‘roll-up’ the permission/substantive issue itself as part of the appellate function. 

34. If the Court of Appeal refuses permission to appeal, there is no further appeal to the Supreme Court. If, however, the Court of Appeal grants permission to appeal but then refuses to grant permission to apply for judicial review, this latter decision can be appealed to the Supreme Court. 
VI.
Interim Relief

35. The Administrative Court has broad powers to grant interim relief pending the outcome of judicial review proceedings or statutory appeals.  The decision to grant is a classic exercise of the Court’s discretion and the presentation of the case (by either side) can be determinative of the outcome.  As the grant of interim relief can in some cases be an end in itself, the importance of the process should not be underestimated. 

Forms of Interim Relief

36. There are a number of different forms of interim relief:

(i)
Injunctions (section 31(2) Supreme Court Act 1981; CPR 25.1.1(a))

a court order prohibiting a person from doing something or requiring them to do something;

(ii) Stay of proceedings (CPR 54.10(2))

a ‘halt’ to proceedings, apart from steps allowed by the rules or by the terms of the stay (maintain status quo: if party ultimately successful with his challenge, will not be denied the fruits of his success: R (H) v. Ashworth Hospital Authority [2003] 1 WLR 127) (can even grant a ‘stay’ after the decision has been implemented: discharged mental health patient could under the statutory regime be returned to hospital). 

(iii) Interim Declaration (CPR 25.1(1)(b)

Procedure for Injunction
37. Issue an application under CPR Part 25. See Practice Direction – Interim Injunctions. Wherever possible supply a draft of the Order sought.  Mention in the claim form as well (CPR 54.6(1)(c)). 

38. Ordinarily, give three days notice, with evidence relied upon (witness statement, statement of case, or application: statement of truth required). Include all facts, including those which the Court ought to be aware of.  

39. Where the situation is urgent, the Claimant may give short notice.  It is rare for there to be notice to the other side. The Claimant will need to explain why s/he is not complying with full notice provisions. Relief may be sought via hearing; in extreme cases by telephone. Full and frank disclosure is required. (Proper disclosure means specifically identifying all relevant documents for the judge, taking the judge to the particular passages in the material documents and taking appropriate steps to ensure that the judge correctly appreciated the significance of what he was being asked to read. The burden and duty on counsel was all the more onerous where a telephone application was being made to a judge who had none of the papers in front of him and knew nothing about the case: see R (Shirley Ann Lawer) v. Restormel Borough Council [2007] EWHC 2299 (Admin) [2008] HLR 20). 

40. The Defendant will (especially if no, or inadequate notice has been given) have liberty to apply for discharge/variation of the injunction. The Defendant will have to consider the tactical, and substantive, advantages of applying for variation/discharge. 

Procedure for Stay

41. Apply in the claim form. (Stay might be granted when permission is granted: CPR 54.10(2)).

Tests for Relief: Injunction/Stay
42. The basic principles governing the grant of relief are set out in the private law patent case of American Cyanamid Co. v. Ethicon Ltd. [1975] AC 396:

i. serious issue to be tried;

ii. damages are an inadequate remedy for the claimant and a cross-undertaking in damages would be satisfactory for the defendant;

iii. where does the balance of convenience lie.

43. Serious issue to be tried: at least grant of permission, but often more. Where mandatory injunction (requiring the Defendant to do something) ‘strong prima facie’ case of breach of duty will be required: see R v. Kensington and Chelsea RBC, ex parte Hammell [1989] QB 518; De Falco v. Crawley BC [1980] QB 460 (claim of entitlement by Italian nationals to accommodation; otherwise homeless).

44. Adequacy of damages: not so important in public law cases.  Cross-undertaking may be required in commercial-type cases (or where third parties likely to be affected). 

45. Balance of convenience: usually the determining factor. The court should take whatever course appears to carry with it the lower risk of injustice if it turns out that it was wrong to grant the injunction: Films Rover International Ltd. v. Cannon Film Studio Ltd. [1987] 1 WLR 670.  This includes consideration of the ‘public interest’/interests of the public.

Interim Declaration
46. Introduced by CPR (previously thought of as a ‘juridical nonsense – you cannot have a provisional determination of the final rights of the parties’: Newport Association Football Club Ltd. v. Football Association of Wales [1995] 1 All E R 87). Same purpose as interim injunction, but no penal relief (if injunction not complied with, can be contempt). Giving interim view of legal position. Will often be complied with.

47. Same procedure as for interim injunction: evidence, notice (unless good reasons). Use Form N463 and identify relief in claim form, if urgent. Provide draft order. 

Tips
48. Claimant – identify clearly the breach of statutory duty; improper exercise of discretion. Make the case self-evident. Evidence of hardship if relief not granted: children? housing? finances? Be upfront with other side’s case/facts against you. Honesty/frankness will be appreciated. 

49. Defendant – case not clear-cut (even weak?); impact on third parties, public purse. Offer speedy full hearing to mitigate the effect of interim period. 

Case Study

50. S is 13 and suffers from ADHD. He attends a residential school for children with behavioural difficulties, funded by local education authority (LEA), pursuant to a Statement of Special Educational Needs. (LEA is obliged to implement the terms of the Statement). Doing well at the school. Child protection investigation at the school: allegations of cruelty and indecent assault. Former staff charged with criminal offences. LEA ceased funding places at the school (save for one other child) and proposed fresh Statement naming alternative schooling. S’s mother appealed against Statement to Tribunal (Special Educational Needs and Disability Tribunal).  Application for judicial review, and interim relief (requiring LEA to continue funding placement at school) pending the Tribunal hearing, likely to be held in a couple of months. 

51. Court finds that ‘arguable case’ of unlawfulness is made out – unreasonable not to fund the placement (one other child there; child doing well; alternatives not very good and could not provide support new Statement says child needs: National Curriculum), nothing more nothing less. 

52. Court looks at question of interim relief. Acknowledges that ‘in substance’ the interim injunction ‘would effectively be final because it would continue until the appeal before the tribunal’. Weighs up advantage to staying at school for couple of months against disadvantage of being taken out. Advantage outweighs disadvantage.

53. Hearing had originally been fixed as rolled-up permission/substantive hearing. Would have been more difficult to grant permanent injunction – claim would have had to be made out. Court invited parties to treat as if permission only. Claimant jumped at the chance . . . 
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� See Davey v. Aylesbury Vale District Council [2008] 1 WLR 878, for discussion of ‘preparation’ and ‘acknowledgment’ costs if permission is granted but the claim ultimately fails. 


� R (S) v. Norfolk CC [2004] ELR 259, Davis J. 
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