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Introduction

1. Article 6 of the Convention is of course entirely procedural, as is Article 5(4).  In the context of absolute rights (Articles 2 and 3), procedural rights in the form of investigative obligations have been implied to render those rights ‘effective’.  In the context of qualified rights, procedural rights, including the right to be involved in decision making that potentially affects one’s rights and the right of access to information, have either been implied into the right or have been held to be relevant to an assessment of the legitimacy of the interference.  
2. After looking briefly at procedural aspects of a qualified right: Article 8, this paper will concentrate on the procedural ‘investigative’ obligations that have been implied by the Court into the absolute rights protected by Articles 2 and 3.  It will then consider some recent jurisprudence concerning those procedural rights in the context of allegations of racism, which appears to have given rise to procedural obligations within Article 14. 
Article 8 procedural rights

3. The reason for implying a procedural obligation into a Convention right is that it is necessary to do so in order to ensure ‘effective’ respect for whichever right is at issue.  In the context of Article 8, the absence of procedural safeguards has been held to be sufficient in itself to constitute a ‘lack of respect’ for family, home or private life. In McMichael v United Kingdom (1995) 20 EHRR 205 §§91-92, which concerned child custody, the Government argued that while the failure to disclose documents in custody proceedings breached Article 6, there was no separate issue under Article 8.  The Court rejected that approach holding that:
“Article 6 affords a procedural safeguard, namely the ‘right to a court’ in the determination of one’s ‘civil rights and obligations’; whereas not only does the procedural requirement inherent in Article 8 cover administrative procedures as well as judicial proceedings, but it is ancillary to the wider purpose of ensuing respect for, inter alia, family life. The difference between the purpose pursued by the respective safeguards afforded by Articles 6(1) and 8 may, in the light of the particular circumstances, justify the examination of the same set of facts under both Articles.”

4. Similarly, decisions to take children into care necessarily require procedural protection for the parents’ rights if those decisions are not to breach Article 8. This requires not only that the parents’ views are taken into account but that the proceedings are conducted expeditiously, since delay in determining custody or care proceedings could itself be de facto determinative of the issue.  In W v United Kingdom (1987) 10 EHRR 29 §§64-65 the Court of Human Rights held:
“…what therefore has to be determined is whether, having regard to the particular circumstances of the case and notably the serious nature of the decisions to be taken, the parents have been involved in the decision-making process, seen as a whole, to a degree sufficient to provide them with the requisite protection of their interests. If they have not, there will have been a failure to respect their family life and the interference resulting from the decision will not be capable of being regarded as "necessary" within the meaning of Article 8 (art. 8).

65.   Contrary to the Government’s submission, the Court considers that in conducting its review in the context of Article 8 (art. 8) it may also have regard to the length of the local authority’s decision-making process and of any related judicial proceedings. As the Commission has rightly pointed out, in cases of this kind there is always the danger that any procedural delay will result in the de facto determination of the issue submitted to the court before it has held its hearing. And an effective respect for family life requires that future relations between parent and child be determined solely in the light of all relevant considerations and not by the mere effluxion of time.”
5. The right to respect for family life (and the implicit procedural rights involved), were said by Hale LJ in R (S) v Plymouth City Council [2002] 1 WLR 583 to add a new dimension to the common law entitlement of access to information in the context of legal proceedings: §48.  In that case, C was an adult who was in the guardianship of the local authority under the Mental Health Act 1983. The claimant was C's mother and his nearest relative for the purposes of the Act. In order to decide whether to exercise her power to discharge the guardianship she requested the information and evidence on which the guardianship order had been made. The local authority refused on the ground that the information sought was covered by a common law obligation of confidence and C lacked the capacity to consent to disclosure.  Ultimately however:
“48…both the common law and the Convention require that a balance be struck between the various interests involved. These are the confidentiality of the information sought; the proper administration of justice; the mother's right of access to legal advice to enable her to decide whether or not to exercise a right which is likely to lead to legal proceedings against her if she does so; the rights of both C and his mother to respect for their family life and adequate involvement in decision-making processes about it; C's right to respect for his private life; and the protection of C's health and welfare. In some cases there might also be an interest in the protection of other people, but that has not been seriously suggested here.”
6. In other cases the existence of procedural safeguards has been held to be relevant to the determination of whether the interference is justified as necessary and proportionate. In Connors v United Kingdom No. 66746/01 (2005) 40 EHRR 9 §83/ 92,
 which concerned the lack of protection afforded to gypsies prior to their eviction, the Court considered that “the eviction of the applicant and his family from the local authority site was not attended by the requisite procedural safeguards, namely the requirement to establish proper justification for the serious interference with his rights” such that it could not be “justified by a ‘pressing social need’ or proportionate to the legitimate aim being pursued.” 
7. The Court has also held that the existence/absence of procedural safeguards can be relevant to whether the decision is within the State’s margin of appreciation. In Hatton v United Kingdom No. 36022/97 judgment of 8 July 2003 (airport noise) the Grand Chamber overturned the decision of the Chamber holding that the fact that the Applicants had been able to be involved in a consultation process and could have challenged the subsequent decision, was relevant in assessing whether the State had overstepped its margin of appreciation: §128-129.  In Giacomelli v Italy App no 59909/00 judgment 2 November 2006, which concerned the grant of licences for a waste treatment plant close to the Claimants’ home, the Court stated the following:
83. A governmental decision-making process concerning complex issues of environmental and economic policy must in the first place involve appropriate investigations and studies so that the effects of activities that might damage the environment and infringe individuals' rights may be predicted and evaluated in advance and a fair balance may accordingly be struck between the various conflicting interests at stake (see Hatton v UK [2003] ECHR 36022/97 at para 128). The importance of public access to the conclusions of such studies and to information enabling members of the public to assess the danger to which they are exposed is beyond question (see, mutatis mutandis, Guerra v Italy [1998] ECHR 14967/89 at para 60, and McGinley and Egan v UK [1998] ECHR 21825/93 at para 97). Lastly, the individuals concerned must also be able to appeal to the courts against any decision, act or omission where they consider that their interests or their comments have not been given sufficient weight in the decision-making process (see, mutatis mutandis, Hatton v UK [2003] ECHR 36022/97 at para 128, and Taskin v Turkey [2004] ECHR 46117/99 at paras 118-19).

8. Failure to grant access to information may also give rise to a violation of Article 8, even where the individual is not seeking that information in order to enforce a civil right, or where no ‘civil right’ exists. In Roche v United Kingdom 32555/96 judgment 19 October 2005, the applicant alleged that he was suffering from the effects of his exposure to toxic chemicals during tests carried out on him at Porton Down barracks in 1962 and 1963.  He complained under Articles 8 and 10 of the Convention that he had had inadequate access to information about the tests and, under Article 6 § 1, that he had not had adequate access to a court as a result of the certificate issued by the Secretary of State under section 10 of the Crown Proceedings Act 1947.  His primary argument was that the State failed to provide him with information about his test participation, which was necessary to allay his fears, in breach of its positive obligation to respect his private and family life.  The submission that the right of access to information was a free-standing procedural right under Article 8 was based on the Court's judgments in Gaskin v. the United Kingdom (1989) 12 EHRR 36, Guerra and Others v. Italy (1998) 26 EHRR 357 and McGinley and Egan (1998) 27 EHRR 1. In addition, he argued that:

“…the procedures and systems surrounding the tests did not fulfil the procedural requirements inherent in respect for private life, so that the Government had failed adequately to secure and respect his Article 8 interests (see W. v. the United Kingdom, judgment of 8 July 1987, Series A no. 121, and McMichael v. the United Kingdom, judgment of 24 February 1995, Series A no. 307 B).

Secondly, he argued that the Government had failed to secure his Article 8 rights in that they had failed to adequately investigate and research (or, alternatively, to put in place an adequate system to investigate and research) the potential risks to which they had chosen to expose him. Just as Articles 2 and 3 implied an investigatory requirement (see McCann and Others v. the United Kingdom, judgment of 27 September 1995, Series A no. 324; Hugh Jordan v. the United Kingdom, no. 24746/94, 4 May 2001; Paul and Audrey Edwards v. the United Kingdom, no. 46477/99 ECHR 2002-II; and Menson v. the United Kingdom (dec.), no. 47916/99, ECHR 2003 V), so a similar obligation arose under Article 8 of the Convention.”

9. The Court did not determine those two latter contentions but re-confirmed its previous jurisprudence that Article 8 included a separate procedural obligation to disclose information where that was necessary to ensure effective respect for private/family life, in addition to any disclosure obligation that might exist in the context of civil proceedings:

“165.  The Court's judgment in McGinley and Egan did not imply that a disclosure procedure linked to litigation could, as a matter of principle, fulfil the positive obligation of disclosure to an individual, such as the present applicant, who has consistently pursued such disclosure independently of any litigation. Consistently with judgments in Guerra and Others and Gaskin and as the applicant argued, it is an obligation of disclosure (of the nature summarised in paragraph 162 above) not requiring the individual to litigate to obtain it.” 
10. That obligation, as described in paragraph 162, is: “a positive obligation…to provide an ‘effective and accessible procedure’ enabling the applicant to have access to “all relevant and appropriate information.”  This appears to come close to an investigative obligation.
11. In the case of M.C. v Bulgaria No. 39272/98 judgment 4 March 2004 §51 the Court did hold that Article 8 may include an investigative obligation on the state in certain circumstances:

151.  In a number of cases, Article 3 of the Convention gives rise to a positive obligation to conduct an official investigation (see Assenov and Others v. Bulgaria, judgment of 28 October 1998, Reports 1998-VIII, p. 3290, § 102). Such a positive obligation cannot be considered in principle to be limited solely to cases of ill-treatment by State agents (see, mutatis mutandis, Calvelli and Ciglio v. Italy [GC], no. 32967/96, ECHR 2002-I).

152.  Further, the Court has not excluded the possibility that the State's positive obligation under Article 8 to safeguard the individual's physical integrity may extend to questions relating to the effectiveness of a criminal investigation (see Osman v. the United Kingdom, judgment of 28 October 1998, Reports 1998-VIII, p. 3164, § 128,).

153.  On that basis, the Court considers that States have a positive obligation inherent in Articles 3 and 8 of the Convention to enact criminal law provisions effectively punishing rape and to apply them in practice through effective investigation and prosecution.”

The investigative obligation under Articles 2/3
The reason an investigative obligation has been implied 
12. The implied investigative obligation in Articles 2 and 3 derives to a large extent from the obligation on the State to ensure that the criminal or disciplinary law enacted to penalise breaches of those rights by private individuals (as well as State agents) is enforced effectively.  In that regard, Article 2 explicitly requires that the right to life be protected by law.  Article 3, whilst containing no such explicit requirement, nevertheless also obliges the state to enact legislation prohibiting such treatment by private individuals: A v United Kingdom (1998) 27 EHRR 611; X and Y v Netherlands (1985) 8 EHRR 235 (in an Article 8 context); and/or providing for civil remedies in respect of it: McGlinchey v United Kingdom Application no. 50390/99 judgment of 29 July 2003 §63 (Article 13 right to non-pecuniary damages).  Were no investigations carried out into assaults or killings, there would be little purpose in having offences prohibiting those acts on the statute book; the right to life or not to be subject to ill treatment would not be ‘effectively’ protected by law, despite the relevant law being on the statute book.   Nor in many cases, would the possibility of bringing civil proceedings be effective in the absence of an investigation.  
13. Thus, even where there is no evidence of state agent involvement, the State is under an obligation to investigate deaths or treatment that meets the Article 3 threshold: Ergi v. Turkey judgment of 28 July 1998, Reports 1998-IV, p. 1778, § 82; Yasa v Turkey (1999) 28 EHRR 18 §100; R (Gentle) v Prime Minister [2007] QB 689 at 724 §§77-78 referring to R (Takoushis) v Inner North London Coroner [2006] 1 WLR 461 §38 (and further considered in R (L) v Home Secretary [2008] 1 WLR 158 at 177 §§53-55, see also § 31; Secic v Croatia App. No. 40116/02 judgment 31 May 2007 (obligation to investigate ill-treatment at hands of private individuals). 

14. The obligation to investigate is therefore a separate procedural obligation (“an obligation of means not result”) with a corollary right of individuals to an investigation, implied into Articles 2 and 3 (and 8 – see paragraph 11 above) in order for the State to meet its overarching obligation under Article 1 of the Convention to provide ‘effective’ protection for those Convention rights to everyone within its jurisdiction.
The ‘enhanced’ investigative obligation under Articles 2 and 3 
15. Where state agents may bear some responsibility for the death or ill-treatment the purpose of the investigation is wider: to ensure state accountability and prevent recurrence.

16. In McCann v United Kingdom [1995] 21 EHRR 97, (the first case in which a procedural obligation was implied) the Court noted that a general prohibition on arbitrary killing by state agents would be ineffective in practice, if there existed no procedure for reviewing the lawfulness of the use of lethal force by State agents: §161.
  At paragraph 105 of Jordan v United Kingdom, judgment 4 May 2001 the Court explained that:

“The essential purpose of such a investigation is to secure the effective implementation of the domestic laws which protect the right life and, in those cases involving State agents or bodies, to ensure their accountability for deaths occurring under their responsibility.”

17. Lord Bingham in R (Amin) v Home Secretary [2004] 1 AC 653 at 672 para. 31 explained that:

“The purposes of such an investigation are clear: to ensure, so far as possible that the full facts are brought to light; that culpable and discreditable conduct is exposed and brought to public notice; that suspicion of deliberate wrong-doing (if unjustified) is allayed; that dangerous practices and procedures are rectified; and that those who have lost their relative may at least have the satisfaction of knowing that lessons learnt from his death may save the lives of others.”  
18. In K and others v Home Secretary [2008] EWHC 1598 Mitting J. said that in the context of alleged Article 3 treatment where no death resulted the last sub-sentence of Lord Bingham’s statement:

 “can be rephrased to read: “…and that those how have been ill-treated may at least the satisfaction of knowing that their ill-treatment has been acknowledged, and may save others from ill-treatment in the future”.
An ‘enhanced’ investigation will always be necessary where the harm occurred in detention.
19. Deaths or injuries that take place in detention have been said to fall within a distinct category for the purposes of the state’s investigative obligation: R (Takoushis) v Inner London Coroner [2006] 1 WLR 461 at 493 § 105.   The reason for that distinction is because, an individual in detention is vulnerable and the State is obliged under Articles 2 and 3 not only not to subject the individual to risk of death or ill treatment (the negative obligation) but also to ensure that he/she is not subjected to such treatment by fellow detainees and is moreover, protected from self-harm (the positive obligation).  Where there is death or injury in custody, the presumption is therefore that the State bears some responsibility, it having on the face of it failed to protect the individual from harm: see for example Tomasi v. France, judgment of 27 August 1992, Series A no. 241-A, pp. 40-41, §§ 108-111, and Selmouni v. France [GC], no. 25803/94, § 87, ECHR 1999-V.  There is necessarily therefore, an arguable breach of Articles 2 or 3.  Moreover, since the events in the custody context lie wholly, or in large part, within the exclusive knowledge of the authorities, it is essential that the investigation is independent and open to public scrutiny: Jordan v United Kingdom, judgment 4 May 2001 (§§103 and 113);  Salman v Turkey Application no. 21986/93 judgment Eur. Court H.R. 27 June 2000 (§ 100). 

20. Such an investigation serves the purpose referred to by Lord Bingham in Amin of allaying fears that the individual suffered ill-treatment or neglect and preventing its recurrence.  
What is the trigger for the ‘enhanced’ investigatory obligation?

21. The obligation to carry out an ‘enhanced’ investigation arises wherever there is knowledge of an arguable breach or credible assertion of an arguable breach of Articles 2 or 3.  An arguable breach of Articles 2 or 3 by the State may arise where:

a) An individual may have died at the hands of a state agent, for example in the course of a security operation.  

b) The State may in some way be implicated in the death, despite not having directly killed the individual, for example, the individual dies in custody, such that the question arises as to whether the individual died as a result of a failure of the state authorities to discharge their positive obligation to protect the individual. 
c) An individual is injured or suffers harm in custody, such that the question arises as to whether the State is directly or indirectly responsible.

22. Whatever mode is employed, the authorities must act of their own motion, once the matter has come to their attention. They cannot leave it to the initiative of the next of kin either to lodge a formal complaint or to take responsibility for the conduct of any investigative procedures: Jordan §105; İlhan v. Turkey [GC] no. 22277/93, ECHR 2000-VII, § 63.  In Bati and others v Turkey No. 33097/96 judgment 3 September 2004 in the context of a complaint under Article 13 regarding an alleged breach of Article 3 (which also includes an investigative obligation), the Court stated:

“However, whatever the method of investigation, the authorities must act as soon as an official complaint has been lodged. Even when strictly speaking no complaint has been made, an investigation must be started if there are sufficiently clear indications that torture or ill-treatment has been used (see, among other authorities, Özbey v. Turkey (dec.), no. 31883/96, 8 March 2001; see also the Istanbul Protocol, paragraph 100 above). The authorities must take into account the particularly vulnerable situation of victims of torture and the fact that people who have been subjected to serious ill-treatment will often be less ready or willing to make a complaint (see Aksoy, cited above, pp. 2286-87, §§ 97-98).”

23. In the context of death or serious harm in prison, the trigger for an ‘enhanced’ investigation is that "it is not plain that the state or its agents can bear no responsibility" R (JL) v Secretary of State for the Home Department [2007] EWC Civ 767 §§ 33 per Waller LJ.   In that case Waller LJ noted at paragraphs 32-33 that:

“It may well be that where the state is not accountable in that sense e g where the allegation is as in the Osman case, or in the Plymouth  case, that the state is in breach of its substantive protective obligation without the starting point of the state being accountable because the deceased was in prison or killed by state agents, arguable case is the right trigger but those are different cases. In the light of the accountability of the state, it makes no sense to allow the state to be the judge as to whether an investigation should commence on the basis of whether there is an arguable case against it before an investigation has been carried out as to what the facts are.
33.
As regards the nature of the investigation it seems to me that a death or near death in custody ipso facto means that the state must commence an investigation by a person independent of those implicated in the facts. The extent to which there must then be some further inquiry in the nature of a public hearing in which the next of kin or the injured person can play a part will depend on the circumstances. In the case of a death there will be an inquest, and the coroner may have to decide whether the circumstances are such as to require something containing all the Amin  ingredients. In cases of serious injury the nature of the further inquiry necessary will depend on the facts as discovered by the independent investigator. It is at this stage that I would accept something more than the mere fact that the death or serious injury was in custody will dictate the extent of the necessity to hold a full D -type inquiry. But my emphasis is to stress that in my view where the death or suicide or near suicide is in custody the something is not best expressed in the words "an arguable case", but in the language favoured by the judge "that the state or its agents potentially bear responsibility" and that in the particular circumstances ascertained by the independent investigator "it is not plain that the state or its agents can bear no responsibility".
24.  There is an obligation to re-start an investigation even after the close of criminal proceedings in the light of new evidence: Brecknell v United Kingdom (2008) EHRR 957.

25. In the recent case of K and others v Home Secretary [2008] EWHC 1598 Mitting J. found that because the complaint (in the form of the letter before action) had not been made until 5 months after the alleged treatment, it was no longer possible any investigation into what happened to the Claimants, who were detainees in Harmondsworth Immigration Removal Centre prior to and during the disturbance of November 28-29 2006, to be effective. This was despite the fact that the Home Secretary had argued that a police investigation could still, as at the date of the hearing, be effective.   Mitting J. held that the only way the individuals could obtain knowledge as to what happened would be by taking civil proceedings, although he accepted that the availability of civil proceedings could not discharge the obligation of the state to investigate credible allegations of Article 2/3 treatment.   He found there to be no breach in refusing or failing to investigate further but granted permission to appeal.

The requirements of an ‘enhanced investigation’

26. In order to meeting the additional purposes of ensuring ‘accountability’ and preventing recurrence ‘enhanced’ investigation must meet certain standards of independence and ‘accessibility’: R (JL) v Home Secretary [2008] 1 WLR 158 at 161 §2 per Waller LJ.  Whilst there is no single method of investigation that must be followed in order to discharge the obligation, the following minimum requirements apply:

i) the investigation must be independent;

ii) effective (that is ‘thorough’);

iii) prompt; and
iv) there must be a sufficient element of public scrutiny;

v) the next of kin must be involved to an appropriate extent:
see R (Amin) v Home Secretary [2004] 1 AC 653 at 668 §20 per Lord Bingham; Jordan v United (2001) 37 EHRR 52 §§106-109.  
27. The same minimum requirements necessarily apply in relation to an investigation into Article 3 treatment for which the state potentially bears responsibility: R (Green) v Police Complaints Authority [2004] 1 WLR 725 §59.  This is confirmed by the Court in Strasbourg in the recent case of Chitayev v Russia (Application no. 59334/00) judgment 18 January 2007 in which the Court at paragraph 163 stated:
“Where an individual raises an arguable claim that he or she has been seriously ill-treated by the police in breach of Article 3, that provision, read in conjunction with the State's general duty under Article 1 of the Convention to “secure to everyone within their jurisdiction the rights and freedoms defined in ... [the] Convention”, requires by implication that there should be an effective official investigation. This investigation should be capable of leading to the identification and punishment of those responsible (see Assenov and Others, judgment of 28 October 1998, Reports 1998-VIII, p. 3290, § 102, and Labita v. Italy [GC], no. 26772/95, § 131, ECHR 2000-IV). The minimum standards as to effectiveness defined by the Court's case-law also include the requirements that the investigation must be independent, impartial and subject to public scrutiny, and that the competent authorities must act with exemplary diligence and promptness (see, for example, Isayeva and Others v. Russia, nos. 57947/00, 57948/00 and 57949/00, §§ 208-213, 24 February 2005).”
28. Indeed, the only distinction that can possibly be drawn between Articles 2 and 3 is the fact that in the context of an Article 3 investigation, the victim may still be alive and so may be better able to explain what he/she believed happened..  But this is not necessarily the case. A death may result not from any arguable breach of Article 3 by the State but rather from an arguable breach of Article 2: see for example Keenan v United Kingdom (2001) 33 EHRR 913 (prison suicide constituted breach of Article 3 not 2); R (Wright) v Home Secretary [2001] EWHC Admin 520 (failure to give medical treatment resulting in death was possible breach of 2 or 3).  Similarly, there may be an arguable breach of Article 2 even where the individual does not die because the treatment put him/her at serious risk to his life: R (JL) v Home Secretary [2008] 1 WLR 158; R (D) v Home Secretary [2006] EWCA Civ 143.
The scope/content of the requisite elements of ‘an enhanced’ investigation
29. The obligations of effectiveness, independence, promptitude, public scrutiny and victim/family accessibility have been set out above.  There are no strict rules as to what they require in practice; it will differ from case to case.  Nevertheless, some broad principles apply. 

30.  In order to be effective the investigation must be capable of leading to the identification and punishment of those responsible: Assenov v Bulgaria (1998) 28 E.H.R.R. 653 § 102. Any deficiency in the investigation which undermines its ability to establish the cause of death or the person or persons responsible risks falling foul of this standard: Jordan §§107 and 115). It must be effective in practice as well as in law and in particular is exercise must not be unjustifiably hindered by the acts or omissions of the authorities: Keenan v United Kingdom § 122.  In that regard, it is incumbent on the State authorities to gather the necessary forensic evidence, get medical reports, carry out ballistic tests if necessary etc: Dedovskiy v Russia (Application No. 7178/03), judgment of 15 May 2008 § 87.  Failure to do so can render the investigation ‘ineffective’.
31. In order to be prompt and reasonably expeditious it must be commenced as soon as the State has knowledge of the possible breach.  The need for expedition is implicit in the requirement that the investigation be ‘effective’, since evidence will be lost if steps are not taken to collect it as soon as that is possible: Jordan §108.  
32. In order for it to meet the requirements of independence, it must be carried out by someone independent of those potentially responsible. There must be a lack of hierarchical or institutional connection, as well as independence in practice: Jordan v United Kingdom, (para. 106). In JL v SSHD [2007] EWCA Civ 767 §. 57, the Court of Appeal held that an investigation by a former prison governor into an attempted suicide could not have the degree of independence required.  
33. In relation to the obligation that the investigation be open to public scrutiny and that the victim have access to the investigation, the Court of Appeal accepted in R (D) v Home Secretary [2006] EWCA Civ 143 that the investigation into an attempted suicide in a prison had to have the following procedural elements:

a) The inquiry had to be held in public, save where there are Convention compatible reasons to hear the evidence of a particular witness, or other parts of the hearing, in private. This did not mean that the whole process had to be in public, rather, the investigator would make the evidence and any written submissions public and take oral evidence in public.  The investigator would of course decide what oral evidence to call and whether to hear oral submissions: §24-25.
b) The inquiry had to be capable of compelling the attendance of witnesses if this became necessary for the inquiry to be effective, and this power must be capable of being exercised without undue delay: §43-45 and §13.
c) There was no inherent right on the part of the victim or his representative to cross examine witnesses.   The victim must in general be entitled to see written evidence, to be present during oral evidence and to make appropriate submissions, including submissions as to what lines of inquiry should be adopted, what questions asked and indeed, who should be permitted to ask witnesses what: §42.
d) The victim’s representative had to be given reasonable access to all relevant evidence in advance: §46.  See also R (Smith) v Deputy Coroner for Oxfordshire and the Ministry of Defence [2008] EWHC 694 (Admin) §37.
e) Adequate funding for the victim’s representative had to be made available without inappropriate conditions attached and the funding had to be at such a level as to allow the victim to be involved in the investigative procedure to the extent necessary to satisfy his legitimate interests: §47, see also Jordan §§131-132 and R (Khan) v Secretary of State for Health [2004] 1 WLR 971 §98.  However, see also R (Green) v Police Complaints Authority [2004] 1 WLR 725 (no disclosure obligation in respect of witness statements in context of PCA investigation, where a criminal prosecution or disciplinary charge may be brought against the Officer against whom the complaint was made).
Investigations into potential breaches of Articles 2/3 overseas.
34. Provided the arguable breach of Articles 2 or 3 takes place within the jurisdiction of the United Kingdom, the investigatory obligation will arise.  In the recent case of R (Al-Skeini and others) v Secretary of State for Defence [2007] 3 WLR 33 the House of Lords held by a majority that those detained on a British military base were within the jurisdiction of the United Kingdom.  Accordingly, the United Kingdom was under a positive obligation to carry out an investigation into the death of Mr. Baha Moussa (the sixth Claimant) who had died whilst in detention as a result of brutal beatings by British troops.  That investigation is going to take place next year.

35. In R (Gentle) v Prime Minister [2008] UKHL 20 the House of Lords rejected the claims two deceased soldiers’ mothers that she was entitled to a public inquiry into the legality of the war.  Put at its simplest, the majority held that the investigatory obligation under Article 2 would not extend to that question since Article 2 did not prohibit a decision to participate in a war that was not authorised by the United Nations charter. 
36. All British soldiers serving overseas have however, been held to fall within the jurisdiction of the United Kingdom, wherever they are based.  It follows that if they die or suffer harm as a result of an arguable breach of Articles 2 or 3, there is an obligation to provide an effective (‘enhanced’) investigation into what happened: R (Smith) v Deputy Coroner for Oxfordshire and the Ministry of Defence [2008] EWHC 694 (Admin). 

Article 14 and the investigatory obligation under Articles 2 and 3: the requirement for special vigilance where racism is at issue
37. The Court in Strasbourg has recently produced several judgments in which it has held that the failure to carry out particularly rigorous investigations where the motive for the harm may have been racism gives rise to a violation of Article 14, irrespective of there being any ‘comparator’.  In the context of racially motivated violence the Court has found that there is an obligation to take different measures in order to meet the objectives of Article 14. In Cobzaru v Romania App. No. 48254/99 judgment 26 July 2007 the Court stated that:

“88.
The Court’s case law on art 14 establishes that discrimination means treating differently, without objective and reasonable justification, persons in relevantly similar situations . . .  Racial violence is a particular affront to human dignity and, in view of its perilous consequences, requires from the authorities special vigilance and a vigorous reaction.  It is for this reason that the authorities must use all available means to combat racism and racist violence, thereby enforcing democracy’s vision of a society in which diversity is not perceived as a threat but as a source of enrichment.

89.
The court further recalls that when investigating violent incidents, state authorities have the additional duty to take all reasonable steps to unmask any racist motive and to establish whether or not ethnic hatred or prejudice may have played a role in the events.

90.
Treating racially induced violence and brutality on an equal footing with cases that have no racist overtones would be turning a blind eye to the specific nature of act that are particularly destructive of fundamental rights.  A failure to make a distinction in the way in which situations which are essentially different are handled may constitute unjustified treatment irreconcilable with art 14 of the convention . . .”  [Emphasis added]

38. Thus Article 14 of the Convention imposes an “additional duty” on States when violent incidents are motivated by racism.  This applies equally to violent incidents by non-state agents.  In Secic v Croatia App. No. 40116/02 judgment 31 May 2007, the allegation was that the applicant, who was of Roma origin, was attacked and severely injured in an apparently racist attack, in which no state agent was alleged to be involved.  Addressing the procedural obligation under Article 3, read in conjunction with Article 14, the Court stated:

 “66.
The court recalls that when investigating violent incidents, state authorities have the additional duty to take all reasonable steps to unmask any racist motive and to establish whether or not ethnic hatred or prejudice may have played a role in the events.  Admittedly, proving racial motivation will often be extremely difficulty in practice.  The respondent state’s obligation to investigate possible racist overtones is an obligation to use best endeavours and not absolute; the authorities must do what is reasonable in the circumstances of the case (see Nachova v  Bulgaria (2005) 19 BHRC 1 at para 160).

67.
The court considers the foregoing necessarily true in cases where the treatment contrary to art 3 of the Convention was inflicted by private individuals.  Treating racially induced violence and brutality on an equal footing with cases that have no racist overtones would be turning a blind eye to the specific nature of acts that are particularly destructive of fundamental rights.  A failure to make a distinction in the way in which situations that are essentially different are handled may constitute unjustified treatment irreconcilable with art 14 of the Convention”.

 Conclusion
39. What precisely that case law means for discrimination generally under Article 14 is unclear but it is an evident development of its case law on indirect discrimination.  In the context of the investigatory obligations under Articles 2 and 3 however, the Court appears unequivocal in its view that the state must carry out a more rigorous investigation where there is a possibility that the treatment/killing, whether carried out by private individuals or state agents, was motivated by racism. The same would presumably apply, in the context of treatment that breached Article 8, which was potentially motivated by racism.   It will be interesting to see whether the Court continues this line of reasoning into its analysis of the positive obligations within Convention rights.  

� Matrix chambers


� The central issue in the case was whether, in the circumstances, the legal framework applicable to the occupation of pitches on local authority gypsy sites provided the applicant with sufficient procedural protection of his rights.  The Court held that it did not: §95


� §148


� The Court did not go on and decide what such an inquiry required because it was satisfied in that case that the 19 day public inquest, where the Applicants had been represented and able to cross examine and examine the 79 witnesses, including the police and military personnel involved in the planning and conduct of the operation, was sufficient to meet the requirements of a thorough ad impartial investigation.  The Court noted that the question of whether an entitlement to bring civil proceedings could be inferred into Article 2 was more appropriately examined under Articles 6 and 13, which the Applicants had not invoked: §160.
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