Our New Supreme Court:  Any Lessons from the US?


[a seminar, jointly sponsored by the Constitutional and Administrative Law Bar Association (“ALBA”) and University College London (“UCL”), presented by Louis H. Pollak1        1Judge, United States District Court for the Eastern District of Pennsylvania. at the Inner Temple on 23 February, 2005. Lord Bingham of Cornhill was in the chair]. 


        Lord Bingham, thank you for that very generous introduction.  And, more to the point, permit me to express my gratitude to you for chairing this evening’s seminar. 


__________

I.

        I think it may be appropriate for me to begin my remarks by acknowledging, flat out, that there is a substantial measure of impertinence in my role this evening.  What business – what legal standing, to couch the issue in doctrinal terms – does an American lawyer have to come to London and express views on the translation of the Law Lords into a Supreme Court?  What entitlement do I have to offer advice on how this new and August tribunal should do its work?  The answer, of course, is “none” – I have no standing, no entitlement.  Great lawyers of the past – Blackstone, for instance, to whom American lawyers have a special debt, or perhaps Mansfield, or Burke, or Bentham, or Dicey – would have had a word for my conduct this evening.  The word is “chutzpah”.   
        But why, knowing this to be the case, do I persist in imposing my thoughts on you?  To explain, I must briefly be autobiographical.  My father, Walter Pollak, was a New York lawyer who achieved great professional distinction by bringing to our Supreme Court, in the nineteen-twenties and ‘thirties, a group of civil liberties and civil rights cases of paramount importance in the development of our law of free speech and of fair trial.2        2Gitlow v. New York, 268 U.S. 652 (1925); Whitney v. California, 274 U.S. 357 (1927); Powell v. Alabama, 287 U.S. 45 (1932); Patterson v. Alabama, 294 U.S. 600 (1935).  Growing up in that setting, it seemed inevitable that I should become a lawyer.  On graduating from law school, shortly after World War II, I had the privilege of serving for a year as a law clerk to a Justice of the Supreme Court, Wiley Rutledge.  Rutledge was a judge of purest ray serene, whose brief tenure – he died, in his middle fifties, after only six years on the Court – was marked by an indomitable commitment to vindicate each of the rights enshrined in our Bill of Rights for all persons, citizen and non-citizen alike, under our flag.  A year after the clerkship, while briefly in practice, I had the good fortune to be one of the small cohort of young lawyers recruited by Thurgood Marshall, chief counsel of the NAACP Legal Defense Fund, to assist him, pro bono, in bringing to the Supreme Court the five School Segregation Cases – the cases which, under the caption Brown v. Board of Education,3        3347 U.S. 483 (1954. and its companion, Bolling v. Sharpe,4        4347 U.S. 497 (1954). in 1954 – fifty years ago last year – in the great liberating opinions of Chief Justice Earl Warren renewed the promise of American democracy.  And then, as a law teacher specializing in constitutional law, from 1955 until I became a judge in 1978, I continued to devote much of my extra-curricular time to participating in the on-going litigation efforts of the Legal Defense Fund. 
        I mention all this because it may help to explain why, when I had the happiest of sabbatical years at LSE in 1971-72, I was quickly persuaded that it would be a good thing for the United Kingdom to have a bill of judicially enforceable rights and liberties akin to our American Bill of Rights and the principles of judicial review of the validity of legislative and executive action which we have derived from Marbury v. Madison5        55 U.S. (1 Cranch) 137 (1803). decided two centuries ago.  As a proper step in this direction, the proposal to make the European Convention of Human Rights a part of the domestic law of the United Kingdom seemed particularly apt.  I admired the pioneering leadership of Lord Scarman.  And I found it greatly encouraging that young lawyers – including a good friend named Anthony Lester – were carrying the Scarman banner forward. 


II.

        Today, more than thirty years after that sabbatical, I am grateful to Jeffrey Jowell for the invitation to spend several weeks at UCL revisiting the country which is the motherland of American law.  And I am grateful to ALBA and UCL for according me the privilege of speaking to this distinguished audience this evening.  Lawyers and judges of the United Kingdom, I salute you on the process, now nearing fruition, of re-configuring the office of Lord Chancellor and of transforming the Law Lords into a Supreme Court – both of these being steps taken to remedy structural anomalies in the governance of Britain that have for a very long time severely compromised the separation of powers. 
        My assigned topic this evening is to consider with you what lessons, if any, for your new Supreme Court can properly be drawn from the experience we Americans have had with our old Supreme Court – a court established two hundred and fifteen years ago and on which just over a hundred justices have served. 
        I have in mind some lessons.  Many things our Supreme Court has done well – some very well.  Brown v. Board of Education is a preeminent example.  So too is United States v. Nixon,6        6418 U.S. 683 (1974). in which, rejecting claims of executive privilege advanced by the President of the United States, the Court directed Richard Nixon to comply with a subpoena requiring him to turn over to a federal trial court presidential documents, including transcripts of presidential telephone conversations.  This was a unanimous decision of a Court four of whose members, including the Chief Justice, had been appointed by President Nixon – a unanimous decision which, in a matter of days, led, inexorably, to the President’s resignation.  Some things our Supreme Court has done badly – a few very badly.  Bush v. Gore7        7531 U.S. 98 (2000). is a preeminent example.  Just as the Court’s decisions have varied in quality, so too some aspects of the Court’s organization and functioning have proved successful and some less so.  I will undertake to identify features of our Court that you would do well to steer clear of, as well as ones that may warrant your sympathetic consideration. 


III.

        I will start with factors relating to the composition of the two judicial systems taken as a whole – our lower courts as well as our Supreme Court, and your Court of Appeal and High Court as well as your Law Lords that are the Supreme Court that is to be. 
        I begin with the most obvious difference – the manner of appointment of judges.  In his illuminating and authoritative 2002 lecture, “A New Supreme Court for the United Kingdom,” Lord Bingham noted that here in Britain “for the last half century at least, the practice has been to make appointments on the basis of an appointee’s perceived merit, record and experience, without regard to his or her position on any political, social or other spectrum.  The question how a potential appointee might be likely to decide any major legal issue of the day is not considered.”  Lord Bingham pointed out that under appointment processes not like those obtaining here “the opportunity arises for the appointing authority to seek quite deliberately to influence the court’s decision-making in one direction or another when filling vacancies in the court.”  And Lord Bingham added: “Examples readily spring to mind of jurisdictions in which this is avowedly done.”  Exercising great tact – or perhaps the proper term is judicial restraint – the Senior Law Lord did not identify the particular jurisdictions that had sprung to his mind.  It has, however, occurred to me that one of those jurisdictions might be the federal courts of the United States.  I congratulate you in keeping your judicial appointments processes free of the virulent politicization that increasingly plagues ours. 
        But there are certain ingredients of your appointments processes which, in my respectful submission, pose issues that warrant very attentive consideration. 
        Your courts – not just the Law Lords, but the Court of Appeal and the High Court as well – are staffed by judges who are widely perceived as persons of very substantial ability, integrity and dedication.  No nation is better served.  But, historically, your judges have been drawn from a small pool – not a shallow one, to be sure, but a small one.  And that remains dominantly true today.  I urge you now to get away from the notion, almost-uniformly subscribed to, that only a barrister can be counted on to have the qualities required of a judge (I say “almost uniformly” because I am aware that very occasionally a mere solicitor slips through the safety net).  And I also urge you to reconsider the related notion that only in a very unusual instance can an appellate judgeship be filled by a lawyer who has not previously served as a trial judge. 
        Lacking a divided bar, we in America have no elite barristerial class with a virtual monopoly on judicial appointments.  Moreover, several of our most eminent and richly contributing appellate judges did not serve an apprenticeship as trial judges.  To list but a few notable examples – Supreme Court Justices of particular distinction who had never served on any court before being named to our highest Court: John Marshall and Joseph Story, appointed at the commencement of the nineteenth century; and, among those appointed in the twentieth century, Charles Evans Hughes,8        8Hughes was named to the Court as an Associate Justice in 1910, by President Taft.  He resigned from the Court in 1916 to run, unsuccessfully, for President.  He returned to the Court in 1930, as Chief Justice, appointed by President Hoover. Louis Brandeis, Harlan Fiske Stone, Hugo Black, Felix Frankfurter, Robert Jackson, Earl Warren and William Rehnquist.  Moreover, Frankfurter, who went from the classroom to the Supreme Court, represents another category of lawyers not only excluded by custom from appointment to any court in Britain but about to be excluded by statute from appointment to your new Supreme Court.  Under Clause 22 of the pending Constitutional Reform Bill a law professor, however eminent, would be barred from appointment to the United Kingdom Supreme Court unless, in addition to her academic distinction, she had been “a qualifying practitioner for a period of at least fifteen years.”  Permit me to urge on this influential assemblage that Clause 22 requires revision.  Appointing a few academics of great scholarly achievement to your appellate ranks would, I respectfully submit, bring significant added breadth to the deliberations of your highest courts. 
        I would now add another ingredient to my plea for a more diverse judiciary.  London may reasonably lay claim to being – with New York a close second – the most cosmopolitan city in the world.  And so for an American lawyer it is a surprise, and an unsettling one at that, to find in the Royal Courts of Justice and among the Law Lords so few judges who are women or persons of color.  With your courts becoming, day by day, more and more deeply engaged in questions of rights and liberties – rights and liberties both of those who are citizens and those who are not – more urgency attaches to insuring that the courts are perceived to be, and in fact are, valid instruments of a democratic legal order. 
        Permit me to turn now to certain differences between the operating methods of your highest court and ours.  Our Supreme Court engages all nine justices in every decision.  That, of course, is not the working pattern of the Law Lords – the pattern which your Supreme Court can be expected to continue to pursue when it comes into being.  To be sure, nine of the twelve Law Lords were assembled to consider the momentous constitutional issues posed in the Belmarsh detention cases decided two months ago. [2004] UKHL 56 (16 December 2004).  I hope the chair will allow me to stray from the procedural point I was developing long enough to say that the principal judgment there announced by the Senior Law Lord is one of the most powerful and eloquent reaffirmations of the rule of law delivered by any court in any country in many years.  The fact that in those cases all but three of the twelve Law Lords participated is a measure of the perceived importance of the issues addressed.  Ordinarily this highest of courts in the United Kingdom does its work in panels of five – fewer than a majority – or sometimes seven.  This panel practice gives to the Law Lords a valuable flexibility unknown to our Supreme Court – the capacity, for example, to address questions of trial practice that are of real importance, but not remotely of Belmarsh magnitude.  And those questions often can be addressed in their unfolding – sometimes, indeed, in interlocutory proceedings – whereas our Supreme Court would be unlikely to reach such issues unless and until, after years of litigation in many courtrooms, there developed a conflict of decisions among two or more of our twelve courts of appeals.  Examples of this sort of early Law Lords intervention are the rape shield issue addressed four years ago in Regina v. A, [2001] UKHL 25, and the question, resolved just a fortnight ago, whether Roman Polanski should be permitted to testify by video link, rather than in person, at his up-coming libel suit against Conde Nast [2005] UKHL 10 (10 February 2005).  In Regina v. A, the five judges, while not precisely uniform in approach, appeared to be in substantial agreement about the disposition of the case.  In Polanski, on the other hand, the panel, reversing a unanimous three-judge panel of the Court of Appeal, divided three to two.  I happen to think that Lord Nicholls, the author of the principal Law Lords panel judgment, got it right.  I am, nonetheless, in some puzzlement about why so narrowly-arrived-at a decision of a panel consisting of fewer than half the aggregate body of Law Lords should be thought to acquire precedential status as the considered decision of the highest court of the realm – not merely binding on courts below but, presumably, enshrined in the stare decisis firmament of all of their Lordships.  I should add that my puzzlement would be significantly allayed if draft judgments of a five-or-seven-member panel were routinely circulated to the other members of the court, for possible comment or criticism, some days in advance of public announcement of the panel’s decision.  In that way, there would be good reason to think that the panel’s disposition, while not in any sense ratified in detail by the non-panel judges, was not a disposition with which the court as a whole appeared to be uncomfortable.  Perhaps, before the new Supreme Court comes into being, matters of practice of this sort will warrant some consideration. 
        As of now, the number of cases annually decided by the Law Lords is fairly closely comparable with the number – eighty-five or so – annually decided by our highest Court.  I would not be surprised if, in the course of the coming decade, our Court found it prudent modestly to increase the number of cases accepted for review – perhaps to a hundred or slightly more.  And I venture the guess that, by the time your Law Lords become Justices of the United Kingdom Supreme Court, they will find themselves pressed to accept more cases than the current Law Lords’ number, most particularly because your lower courts are likely to confront a growing caseload posing difficult issues of European Community and European Convention law.  More Supreme Court cases, taken together with the cases brought to the Privy Council, would give promise to make a demanding job even more demanding. 
        Lord Bingham, in the lecture to which I have referred, warned that considerable enlargement of the caseload of the new Supreme Court was likely to entail certain costs of a substantial nature – costs that he would deplore. 
        One anticipated cost was curtailment of the generous time now allowed for oral argument.  Lord Bingham made it plain that thirty minutes on a side was not a regime he would regard as acceptable.  It occurs to me that “thirty minutes” was perhaps not a number picked at random.  It is the number of minutes assigned to counsel on each side in most arguments in our Supreme Court, but very big cases do get somewhat more time.  I hold no brief for thirty minutes, though much can, in fact, be accomplished when counsel and the judges utilize the time constructively.  And when counsel have an hour on each side – the norm when I was a law clerk half a century ago – there usually is ample time to probe the principal issues in depth.  I respectfully suggest to the lawyers and judges of the United Kingdom that you could replicate this successful regime if you would be willing to modify your long-standing habits of appellate advocacy by adopting certain elements of American practice.  There are two ifs that would be crucial:  The first if would involve abandonment, or at least radical shrinkage, of the practice, so cherished at your bar, of addressing an appellate court orally for hours at a time.  I respectfully suggest that if counsel put more flesh on the “skeleton” or other pre-argument written submissions – if, that is, the court were supplied by counsel with briefs of the comprehensive nature that characterizes good advocacy in our courts – the need for marathon orality would disappear.  The second if may be even harder to accept.  The second if involves a substantial investment of time spent in judicial chambers in preparing for argument in advance.  This is where law clerks – “legal assistants” in your terminology – become indispensable, preparing extended memoranda that parse, and enlarge upon, the briefs submitted by counsel.  I gather that one of the concerns of some judges here is that multiplication of legal assistants means that these young lawyers not only render pre-argument assistance but then go on to assume the function of drafting the judge’s opinion, in substitution for the judge.  That, I think, is a misperception of what happens in the chambers of a conscientious American judge.  What really happens is a close collaboration of judge and a very able junior colleague, and in a case of some complexity the development of the opinion is likely to require many drafts.  The judge deploying these auxiliary resources is not in some mysterious way neutered or superseded.  The judge gets more done, more effectively.  Our Supreme Court Justices have three or four law clerks apiece, and those clerkships are the most sought-after honors of the top-ranking law school graduates.  There is also strong competition for lower-court clerkships.  We lower-court federal judges each have two or three law clerks. 


IV.

        If I am right that the demands on your highest Court – and indeed on your lower courts – are bound to increase, I would expect as a corollary that the judges of the United Kingdom would look with an increasingly jaundiced eye on requests that they take months, or longer, away from the bench to take on responsibilities of a non-judicial nature.  I have in mind the numerous demands that governments have, over the years, made on your judges to conduct inquiries into problems, frequently intractable, of public concern.  There are at least two large difficulties here.  One is the diminution of a valued and scarce resource – judicial time.  The other is that so many of the problems giving rise to inquiries are likely to touch on matters of substantial public controversy – matters with a sharp political edge to them – matters with respect to which a serving judge must avoid being cast as a less-than-dispassionate advocate, let alone a parti pris.  A judge carrying out a non-judicial chore may, notwithstanding the best of intentions, expend his efforts in counterproductive ways.  During the year I was here on sabbatical, Lord Widgery undertook to conduct the inquiry into the horrors of Bloody Sunday.  The Widgery inquiry, as many here will recall, was woefully mishandled, to the Lord Chief Justice’s own detriment and to that of the judiciary more widely. 
        In the United States we have no clearly defined practice about the appropriateness of drawing on judges for non-judicial enterprises of a public nature.  Broadly speaking, the presumption is against it.  But there have been significant counter-examples.  Three undertakings by Supreme Court Justices in the last century dealt with matters of the first magnitude: Justice Owen Roberts’s inquiry, at the behest of President Roosevelt, into the military’s evident unpreparedness at Pearl Harbor; Justice Robert Jackson’s selection by President Truman as chief American Prosecutor at Nuremberg; and Chief Justice Warren’s designation by President Johnson as chairman of the inquiry into the assassination of President Kennedy.  I have no quarrel with any one of these extra-judicial undertakings.  But I would stress the enormity of each of the three presenting occasions.  They do not offer a measurable standard for less transforming matters. 
        I will point out, however, that the appointment of Justice Jackson to head the American element of the Nuremberg prosecution had one procedural aspect that warrants your attention, because it appears to bear fairly directly on a salient aspect of the inquiries bill now pending in Parliament. 
        Last May, Chief Justice Rehnquist, in addressing the opening session of the American Law Institute, talked about Justice Jackson – understandably a favorite subject of our Chief Justice because he was Justice Jackson’s law clerk near the end of Jackson’s remarkable career.  The Chief Justice devoted most of his remarks to Jackson’s role at Nuremberg.  He noted that three or four of Jackson’s eight Supreme Court colleagues were not at all happy about Jackson’s taking the Nuremberg post while remaining on the Court.  The then Chief Justice, Harlan Fiske Stone, was one of those who took a dim view.  He didn’t take kindly to Jackson’s leaving the Court short-handed for a year; moreover, it appears that Chief Justice Stone was of the view (erroneously, so it seems to me) that the decision to try the Nazi leadership for war crimes was a misuse of the legal process.  In describing the substantial reservations of the earlier Chief Justice, Chief Justice Rehnquist in his talk last May, made an additional point: 
      One of Stone’s complaints was that he first learned of Jackson’s acceptance of the role of prosecutor when it was announced by President Truman.  One would think that Jackson would at least have consulted Stone before accepting the job; not that Stone had any authority to forbid him taking it, but that advance notice would have made it more palatable to Stone, even though he still disagreed. 

        In my judgment, this episode seals a point, strongly made by Lord Woolf, with the support of certain of his judicial colleagues, in the recent House of Lords debate on the current inquiries bill.  It was Lord Woolf’s submission that the government was wrong in proposing a scenario in which a cabinet minister proposing that a judge conduct an inquiry would go directly to the chosen judge and ask the judge’s agreement to assume substantial non-judicial duties.  Lord Woolf argued that the minister should in the first instance address the request to the Lord Chief Justice.  That seems the proper arrangement.  Surely the head of the judiciary is best placed to make a balanced judgment as to the urgency of the government’s request, the expectable impact on the judiciary of the judge’s absence, and, perhaps most important, the degree to which the inquiry has the potential to become a heavily politicized, media-magnified, event, drawing the judge – and, by extension, the judiciary as a whole – into chilly waters. 
        Before concluding my remarks, I want to say a word about the substantive law-making of your highest Court.  I have already noted my view that the Law Lords’ recent decision in the Belmarsh case was masterful.  It will not have escaped the attention of any lawyer that the Law Lords spoke in a firmer voice than our Supreme Court did in the several cases last June addressing the detention of alleged terrorist aliens at Guantanamo and also the detention within the United States of alleged terrorist citizens.  But what our Court did do should not be given short shrift.  To be sure, our Court did not say, as yours did, that the challenged detention programs contravened fundamental guarantees.  But our Court did hold– rejecting the contrary submission of the lawyers representing the government – that the President, as commander-in-chief, could not on his own ipse dixit simply close off judicial inquiry into the grounds for detention.  Habeas corpus jurisdiction to inquire was sustained,9        9Hamdi v. Rumsfeld, 124 S. Ct. 2633 (2004), 542 U.S. ___ (2004); Rasul v. Bush, 124 S. Ct. 2686 (2004), 542 U.S. ___ (2004); cf., Rumsfeld v. Padilla, 124 S. Ct. 2711 (2004), 542 U.S. ___ (2004). and lower American federal courts are now wrestling with questions as to the scope of the judicial inquiry.  I would like to think that the amicus brief filed in the Guantanamo cases by upwards of a hundred and fifty members of the House of Commons and the House of Lords had some impact on our Justices. 
        Lord Bingham, in his leading judgment last December, in the course of discussing the role of judges under the 1998 Human Rights Act, measuring governmental action against the requirements of the European Convention on Human Rights, had this to say: 
. . . I do not accept the full breadth of the Attorney General’s submissions.  I do not in particular accept the distinction which he drew between democratic institutions and the courts.  It is of course true that the judges in this country are not elected and are not answerable to Parliament.  It is also of course true . . . that Parliament, the executive, and the courts have different functions.  But the function of independent judges charged to interpret and apply the law is universally recognized as a cardinal feature of the modern democratic state, a cornerstone of the rule of law itself. . . .  the 1998 Act gives the courts a very specific, wholly democratic, mandate.  As Professor Jowell has put it [and Lord Bingham then quoted from Jeffrey Jowell’s 2003 article on “Judicial Deference”]: 

“The courts are charged with delineating the boundaries of a rights-based democracy.” 

        The democratic mandate assigned to the courts of the United Kingdom by the Human Rights Act of 1998 is cut from the same cloth as the democratic mandate assigned to American courts by our Constitution’s Bill of Rights and Fourteenth Amendment.  Before Brown v. Board of Education some of us in the United States were unsure whether the equal protection clause was indeed the effective democratic mandate contemplated by those who, after our Civil War, amended our Constitution to give freedom and citizenship to those who had been enslaved.  In bringing Brown to the Supreme Court, the argument to be made was, of course, that separating black and white children in public schools was a flagrant denial of equality.  But there was a dread possibility that the judicial response could be – “Well, maybe racial segregation contravenes equal protection, but the Fourteenth Amendment grants Congress the authority to enforce the Amendment, so that’s where you should look for your remedy”.  Such a response would, of course, have been disastrous:  Congress half a century ago was an institution in thrall to Southern Senators and Representatives committed to the maintenance of segregation.  The issue, as between judicial authority and legislative authority, was not unlike what Lord Bingham, adopting a conceptual phrase advanced on argument of Belmarsh by David Pannick as counsel for Liberty, referred to as “relative institutional competence”.  Thurgood Marshall, in preparing to argue Brown in the Supreme Court, recognized that he had to be ready to address questions of that kind.  At a mock argument at Howard Law School (Marshall’s alma mater) a dress rehearsal in advance of the real argument – Marshall was asked by a professor impersonating one of the Justices:  “Mr. Marshall, do we – does this Court – have the power to grant the relief that you seek?”  To which Thurgood Marshall – kneeling [Pollak kneels, impersonating Marshall] – responded “White Boss, White Boss, you have the power to do anything you want to do.”  Happily, in the real argument before the real Court, it was unnecessary to give that response.  It was unnecessary because our Court recognized, and acted on, the great principle that Lord Bingham was forcefully to put into words half a century later, that “the function of independent judges charged to interpret and apply the law is . . . a cornerstone of the rule of law itself”. 

