ALBA SUMMER CONFERENCE 2005 

ARTICLE 6 AND COMMON LAW FAIRNESS

1) The basic common law approach to fairness, although not its detailed application, is well established and it is beyond the scope of this talk to try to examine it in detail. I want to consider some recent cases about standards of fairness and bias before going on to make some points about scope for development. My comments are necessarily highly selective but my main focus is on the relationship between fair procedures and fair results. Democratically accountable decision-makers are of course free to be unfair within certain limits. But the real problem may lie in a lack of effective participation in the decision-making process and here the common law may have something to borrow from the Art 6 concept of equality of arms. A second point is that the common law is no longer indifferent to fairness in outcome. It can address objective unfairness and can control other unfair abuses of power, particularly through the developing doctrine of legitimate expectation. 
Article 6 

2) But first a few observations about what changes Article 6 has already made. It appears to have left few marks on the landscape. 
3) Firstly, its application is restrictive. The common law will impose standards of fairness without much concern about the way the function in question is classified. Article 6, in contrast requires that there be a determination of civil rights and obligations. Though this concept has been developed far beyond the traditional type of claim that might come before a court there are still a series of apparently contradictory decisions.  The approach is, to use the words of Lord Walker in Runa Begum v Tower Hamlets  (below) “to English eyes disappointingly formalistic”
. 
4) Apart from problems of definition – why should standards of fairness be so confined? Various justifications are put forward as to why fair procedures should be adopted
 but none of them have any necessary connection with the way in which a particular procedure is to be classified as determining or not determining civil rights and obligations. Indeed, as the Court of Appeal pointed out in Fayed v Secretary of State [1997] 1 All ER 228, a power conferred in nebulous terms serves to emphasise and not diminish the duty to act fairly [at p. 236]. 
5) What then of the content of a fair procedure when the Article 6 obligation is engaged? There is a very considerable overlap with the common law, at least in administrative cases. In Smith & West (below), the majority of the House of Lords did not consider it necessary to decide whether or not the case did involve a determination of the claimant’s civil rights since that would make no difference to the standards to be applied
. 
6) That said the European cases have shown a pre-occupation with some issues that have featured less in the English cases. Particular examples are: 
a) Equality of arms, of which more below. 

b) The ECtHR cases seem to regard reasons as an invariable ingredient of a fair hearing (see e.g. Helle v Finland (1998) 26 EHRR 159 and Stefan v GMC [2000] HRLR 1).  
c) There is an express requirement that determinations be made within a reasonable time. Failure to do so can give rise to a remedy in itself and this requirement involves a direct evaluation of the length of the delay, the reasons for it, the complexity and nature of the case and the conduct of the parties
.  This has no direct counterpart in the common law although a failure to decide with a reasonable time might be a breach of an implied or express duty, or might be irrational. 

7) The real prize sought by common lawyers at the time the HRA came into effect was the requirement that the determination be by an independent Tribunal. This was something that had until then received little attention in the English caselaw
. The English cases required that the decision-maker be free from bias
 but it was hoped that Art 6 might be used to require that there should also be a review of the merits by an independent court or tribunal. This has not materialised. As is well known, an initial lack of independence does not necessarily entail a breach of Article 6 as long as there is a provision for review by a court that is independent and has full jurisdiction. (Bryan v United Kingdom
). As Lord Hoffmann explained in Alconbury
 this means that the Court must have “jurisdiction to deal with the case as the nature of the decision requires”. 
8) At one point, following some dicta in Alconbury, it was thought that this might mean that the court had to made a direct assessment where the case involved the determination of fact rather than policy. Lord Hoffmann explained that he had been “incautious” and did not mean this after all in Runa Begum v Tower Hamlets London Borough Council (First Secretary of State intervening) [2003] AC 430. The Appellant appealed against a decision of the housing authority that accommodation offered to her in discharge of its duty to house her under part VII of the Housing Act 1985 was suitable. The effect of the decision was to bring to an end a duty to provide accommodation that it would otherwise owe to the appellant. The initial decision had been made by an officer of the authority. It had then been upheld on review by another officer of the authority who had only to be more senior than the first officer and have no prior involvement in the decision. 
9) The House of Lords was prepared to assume without deciding that the decision did amount to the determination of the appellant’s civil rights for the purposes of Art 6. However, they were clear that took the term civil rights into the territory traditionally understood as being occupied by administrative decision-making. There was a difference between those types of case and adjudications on matters such as private rights and the criminal law which had to be for decision by the Courts.

10) From this starting point both Lords Bingham and Lord Hoffmann, made clear that the requirement for full review depends on the nature of the decision. The further Article 6 intrudes into the administrative field the less is required in terms of a review of the factual or policy merits by the independent court. This had the following important consequences: 

a) In administrative cases traditional public law grounds are normally sufficient to constitute review by a court of full jurisdiction. Both Lord Bingham (at para 7) and Lord Hoffmann (at para 48-50) expressly rejected any suggestion that the court had to exercise any more exacting standard of review. There was no need for anxious or any other type of heightened scrutiny. 
b) Although a decision in the specific context of homelessness law, Lord Hoffmann generalised this and said that “in the normal case of an administrative decision, however, fairness and rationality should be enough”.
c) The degree of scrutiny will not normally be affected by the details of the internal decision-making process. There is a difference of emphasis here between Lords Hoffmann and Bingham. Lord Hoffmann required only that the initial decision be “lawful and fair”. Lord Bingham (at para 9) gave special emphasis to the initial procedural safeguards
. These required the review officer to be more senior than the original decision making officer and to have no prior involvement in the case. They also allowed for the applicant to make representations and for a “minded to” procedure for some adverse decisions. 
d) This may raise the possibility that the reasoning in Begum cannot after all be applied to all administrative cases.  Where there are fewer internal safeguards - for example the absence of any internal review – it might be possible to argue for greater scrutiny
.
11) Similarly, where fundamental rights are involved then more may be demanded of the court before it has full jurisdiction. This was accepted by Lord Hoffmann in Begum. It arose in Q & Ors v Secretary of State [2003] 2 All ER 905 where destitute asylum seekers had been denied any support because they had failed to claim asylum as soon as reasonably practicable. Because of the importance of the matters at stake the court held: “were it not for the amplitude of modern judicial review
 we would have had some difficulty in holding that recourse to it was sufficient to satisfy article 6” [para 115]. Note also that the court emphasised that this amplitude should apply not only to convention rights but also other fundamental interests. 
12) But overall the effect of Runa Begum and the cases that led to it is that there Article 6 provides no straightforward route to a greater intensity of review
 or additional procedural safeguards and we are left with developing common law fairness.  
Common Law Fairness 

13) This has two fundamental elements, a right to be heard and a requirement that the decision-maker be free of bias. These need not be present at the same time and even a decision-maker who does not have to hear the other side must be impartial
. 
A right to be heard 

14) The common law now tends to reject the idea that natural justice should be confined to particular types of decision-maker. In recent times attempts have been made to make general statements to the effect that all administrative decisions are subject to fairness. Thus:
a) “Since Ridge v Baldwin, although not without occasional deviations, public law has returned to the broad highway of due process across the full range of justiciable decision-making” (Sedley J in R Secretary of State for the Environment ex p Kirkstall Valley Campaign Limited [1996] 3 All ER 304).  
b) “(i) An administrative body is required to act fairly when reaching a decision which could adversely affect those who are the subject of the decision”. Roberts v Secretary of State [2005] UKHL 45 [Lord Woolf at para 41].

15) Despite this, current usage still bears the marks of historical classifications. Distinctions such as those in McInnes v Onslow Fane [1978] 1 WLR 1
 remain influential. Moreover the old judicial/administrative distinction is still highly relevant when it comes to the standard of fairness to be applied. This is consistent with the historical development but also reflects the concerns voiced in Begum. The House of Lords was anxious to avoid the judicialisation of what were, in effect, bureaucratic or administrative decisions. The dividing line is not an easy one to draw, nor does it necessarily reflect the importance of the interests at stake. 
16) But the clear trend is for the courts to use a direct application of principle without concern about pre-classification of fairness situations. This is not like the incremental development of the law of negligence where a duty of care may be recognised on a case by case basis. The process is described in Roberts v Parole Board (below) at para 43 as follows (in a different context citing R v H  [2004] 2 AC 134).  
“The trial judge should not be placed in a straitjacket. Instead the decision sets out principles and indicates those principles should be applied on a case by case basis: “in the infinitely diverse situations with which trial judges have to deal,…the touchstone is to ascertain what justice requires in the circumstances of the particular case”
. 

17) Probably the most frequently cited statement of the principles governing the standards of fairness is the distillation by Lord Mustill in R v Secretary of State for the Home dept ex p Doody [1994] 1 AC 941: 

“What does fairness require in the present case?  My Lords, I think it unnecessary to refer by name or to quote from, any of the often-cited authorities in which the courts have explained what is essentially an intuitive judgment.  They are far too well known.  From them, I derive the following.  (1) Where an Act of Parliament confers an administrative power there is a presumption that it will be exercised in a manner which is fair in all the circumstances.  (2) The standards of fairness are not immutable.  They may change with the passage of time, both in the general and in their application to decisions of a particular type.  (3) The principles of fairness are not to be applied by rote identically in every situation.  What fairness demands is dependent on the context of the decision, and this is to be taken into account in all its aspects.  (4) An essential feature of the context is the statute which creates the discretion, as regards both its language and the shape of the legal and administrative system within which the decision is taken.  (5) Fairness will very often require that a person who may be adversely affected by the decision will have an opportunity to make representations on his own behalf either before the decision is taken with a view to producing a favourable result, or after it is taken, with a view to procuring its modification, or both.  (6) Since the person affected usually cannot make worthwhile representations without knowing what factors may weigh against his interests fairness will very often require that he is informed of the gist of the case which he has to answer”.
18) In the light of this it is difficult to identify clear trends in standards of fairness because the cases are so factually contigent. However, one can concentrate on specific examples and examine how the factors at play shaped the decisions. 

19) The changing nature of the applicable standard is shown in R (ota Smith) v Parole Board, R (ota West) v Parole Board [2005] 1 WLR 350. 

20) The claimants were both former prisoners who had been released on licence having served in one case more than half and in the other more than of their respective prison sentences. Their release on licence was a matter of right. However, both had had their licences revoked. They sought an oral hearing before the parole board. The Board accepted that it ought to be more ready to grant oral hearings but it could hardly be less ready. In the 19 month period before 31st October 2004 the Board considered representations in 1945 cases but held oral hearings in only 4. 

21) The claimants failed on Article 6 but succeeded on common law fairness. The Art 6 (criminal limb) claim failed because this was not a criminal charge, there being no sufficient element of punishment although this was clearly the way the decision was received by the prisoner. In the CA in West, where the criminal charge point was the only matter for decision, the majority judgments show patent discomfort at the formalistic approach of the ECtHR decisions. 

22) The civil limb of Article 6 was thought, in context, to afford no greater protection than the common law duty of fairness (per Lord Bingham). Lord Hope took a different view. He noted that Art 6 might give some additional protection, such as a right to a determination within a reasonable time or to a right to representation of the claimant’s choice. However, the parole board proceedings did not involve a determination for the purposes of Art 6. 

23) Despite this, the House of Lords held that there should have been an oral hearing in these cases. There were several elements to this. 
a) The changing factual context [27]: Since Doody in 1994 (which had not suggested an oral hearing) there had been many changes. The Parole Board now routinely holds hearings for life prisoners who are recalled. There was therefore a different “legal and factual environment”.  
b) Developing international practice favoured oral hearings in this kind of case. 

c) The interests at stake – these were of the highest level on both sides, liberty on one side and the safety of the public on the other. Interestingly the House does not appear to have thought that the safety of the public militated against an oral hearing [30]. 

d) The nature of the issues. Most obviously an oral hearing might be needed because there were facts at issue that might be determinative but there could be other issues. At para 35 Lord Bingham explained: 
“Even if important facts are not in dispute they may be open to explanation or mitigation, or may lose some of their significance in the light of other new facts. While the Board’s task certainly is to assess risk, it may well be greatly assisted in discharging it (one way of the other) by exposure to the prisoner or the questioning of those who have dealt with him. It may often be very difficult to address effective representations without knowing the points which are troubling the decision-maker”.
24) These matters might also be true in other contexts where the court would not consider holding an oral hearing. What made a difference here was the quality of the interests at stake. They were of great importance to the claimants, but this is not decisive. Many interests are of great factual importance
 but those here were as close as could be to a criminal charge and were suitable for determination in a court-based model. The affected group was also relatively small so that there would be no unlimited demand on public funds. 
25) It is as well not to get carried away by Smith & West. The House of Lords did not say that an oral hearing should be available in every case. Smith and West ought themselves to have had oral hearings but only Lord Hope went so far as to say there should be a presumption of such a hearing where the prisoner sought to challenge the truth or accuracy of allegations that had led to his recall. 
26) In SP V Secretary of State [2004] EWCA Civ 1750 Times 21 January 2005 the claimant was a 17 year old prisoner, described by the judge as highly disturbed. She was placed in a segregation unit by the governor although for management reasons and not as a disciplinary sanction. She complained that she had not been given any prior opportunity to comment. The defendant’s position was that no such opportunity was required. She could make representations later on and the decision to remove her could be reversed. 
27) This was not sufficient because once a decision is made, it is difficult to change it
.  

28) The court’s reasoning was based on the specific regime applicable to young people. Segregation was available as a punishment and although this particular decision was not for this purpose it would be bound to be perceived as having a punitive element. 

29) An instructive part of the decision is the way in which the CA discussed why a fair procedure was required. Fairness was part of the rehabilitative process and would (under Prison Service instructions) help avoid the prisoner feeling isolated. It also formed a valuable function in preventing a sense of unjustified grievance. The CA appears to have considered these factors to have greater bite because of the claimant’s age and vulnerability – although this is not expressly articulated except by reference to her susceptibility to bullying [see para 61]. 

30) The difficulty in the claimant’s way was that in R v Secretary of State ex p Hague [1990] 3 WLR 1210, [1992] 1 AC 52 the CA had held that a prisoner did not have the right to make representations before a segregation decision was made. 

31) The CA here was able to distinguish this case because of the different policies applicable to her as a child. However, many of the reasons given apply equally to adults. The CA was careful not to decide this issue for them but there is a detectable impatience with the defendant’s arguments in Hague. The Secretary of State argued (successfully there) that in some cases prior notice would be impossible because the decision was urgent or information was confidential or would cause disorder if given. Therefore, as a rule no prior notice should be given. The CA could not see why there could not be an appropriate set of exceptions to take account of these factors.
32) If cases like this show anything then it is perhaps this: 

a) The decided cases are not necessarily the best place to look if you want to discover what modern fairness requires. They are a body of evidence reflecting contemporary standards but will, by definition, be out of date. It will often be more important to look at other evidence such as departmental guidance and practice
.  

b) Cases like SP show less sympathy with generalised arguments attempting to exclude fairness is a particular class of case. Equally the Courts are not generally prepared to say that a particular type of procedure (e.g. oral hearing) will be required in every similar case. 
c) These are both cases where the costs implications of a fair procedure are limited or neutral. In other cases, where the practical implications are different, the courts have been less demanding
.

33) Against these expansive decisions can be put those that show that standards of fairness can go down as well as up: 
34) Roberts v Parole Board [2005] UKHL 45 – where the decision making function was held, by the majority, to predominate. The question involved a determination by the Parole Board. The Secretary of State had confidential information that they wished to use to demonstrate dangerousness without showing it to the claimant or his advisers. This was an obvious breach of the normal common law principle that the decision-maker should not make a decision on the basis of undisclosed material. The right to be heard, if it is to mean anything must include the right to be told the substance of the opposing case. The Board proposed to mitigate this by appointing a special advocate. Lord Woolf, who gave the main speech for the majority, held that the ordinary incidents of fairness could be excluded by the statutory scheme, even if this was not expressly done. The Board’s primary duty was to determine whether the claimant was dangerous. It could not exclude necessary evidence tending to show that was the case even if that meant it could not be disclosed. The minority (Lords Bingham and Steyn) considered that in the context of deprivation of liberty the right to see the opposing case could only excluded by express enactment. That was demonstrated by the fact that statutes repeatedly have to make express provision for special advocates. 
35) Something of a return to formalism appears in R(Khatun) v LB Newham [2004] EWCA Civ 55 [2004] 3 WLR 417. The case concerned housing duties owed to homeless persons. They had a right to have an offer made of suitable accommodation. If an offer was suitable and they refused it then the authority’s duty to them would be at an end and they could be evicted from the temporary accommodation they occupied. Newham had a policy that individuals had either to accept or reject a proposed offer before viewing it. That was not an end of the matter. They had a statutory right of review and could accept without prejudice to that. However, in the meantime and while the review was pending, they would have to move into the (unsuitable) accommodation. 
36) The Court of Appeal held that there was no right to be heard at this stage. At para 27, Laws LJ drew a distinction between cases where the scheme truly conferred a right to be heard (whether expressly or because a right to a hearing was implied) and those where the only entitlement was to “the right to take the benefit of an executive decision in his favour if the relevant public body so concludes…In the second class of case, consulting the affected person is only a means to an end: the end of accurate decision-making. But in the first class of case the right to be heard (while it may no doubt promote accurate decision-making) is an end in itself: it is simply the doing of justice, which requires no utilitarian justification”.

37) He held that the homelessness regime was in the second class of case. He did so mainly because this was a “paradigm example of an application case”. In so doing, he applied McInnes v Onslow Fane while accepting that that categorisation was not exhaustive. At para 31: 

“That the courts may in the name of fairness insist on the conferment upon affected persons of a right to be heard in the administration of a statutory scheme, itself silent as to such a right, cannot be doubted. But it is not the law that they will always do so. The court is more likely to feel constrained to “supply the omissions of the legislature” where the decision in question is one which may diminish or extinguish an established right or interest already belonging to the affected person, rather than one which will grant or withhold a benefit or bounty not previously enjoyed, and for which there is merely an entitlement to apply. This is the distinction between “forfeiture” (or “deprivation”) cases and “application” cases, drawn by Megarry J in McInnes v Onslow Fane. It is not hard and fast. There may be cases where refusal of the application (for example, the refusal of a passport) will carry adverse implications for other rights or interests which the applicant may expect to enjoy. But in general the distinction possesses much force. In an “application” case there is likely to be legal space for the decision-maker to exercise a discretion whether or not to accord a right to be heard. In doing so, he will of course have regard to the practicalities of the statutory scheme’s operation. A perceived need in the general interest to process applications speedily, against a background of many applicants and scarce resources, may be a legitimate and important factor”.

38) Since this was not a case where fairness required the claimant to be heard as an end it itself, it followed that an obligation to hear the claimant would only arise if it was necessary in order for the authority to have regard to relevant considerations. But this would only be so if it was irrational for the authority not to take account of the subjective views of the claimant about the accommodation offered. Not all factually material considerations are required to be taken into account in public law terms. They must either be required to be taken into account by the statute (for example overcrowding is expressly contained in a list of factors to be taken into account in this context) or it must be irrational not to do so – (CREEDNZ Inc. v. Governor General [1981] 1 N.Z.L.R. 172). 
39) It is questionable whether this case can be described as an example of a mere “application”. That class in McInnes had no relevant connection with the decision-maker other than that they were applying for a benefit to be conferred on them. The claimant in Khatun’s case had already been through the application process and had been accepted as a person to whom an existing housing duty was owed. The offer of suitable accommodation was not the mere conferral of a benefit but was the step in a process that could bring the housing duty under the 1996 Act to an end. It could as easily have been explained as a forfeiture case. 
40) In any event, whatever the correctness of the classification in the context of this statutory scheme, it is doubtful whether it is really helpful to sub-divide instances of fairness into cases of “true” natural justice and those where a right to be heard is utilitarian in nature as tending only towards better decision-making. In practice the theoretical justifications merge and this may be why they have received little attention in the caselaw. The problem with dividing fairness in this way is exactly the one that arose in this case. A “true” right to be heard in this case is non-negotiable. It does not depend on whether the right would make any difference or on the value placed by the decision-maker on the information to be elicited. The utilitarian justification on the other hand does permit such an evaluation. 
41) The same result could have been achieved by saying that there was an obligation to act fairly but the content of the duty did not require that she have an opportunity to see the property at that stage. She had all other information about it. She could object and pursue a review. 
Bias 

42) There has been a series of recent cases addressing the question of pre-judgment; that is where the decision maker might be thought already to have committed itself to a particular decision. The problem can arise in a number of ways. 
43) It is necessary to distinguish pre-judgment from background knowledge although it is sometimes argued that this, in itself, means a decision maker is not impartial. In R v Secretary of State for the Home Department ex p Al Hasan [2005] UKHL 13 [2005] 1 WLR 688 a deputy governor had to adjudicate on disciplinary allegations brought against prisoners who had refused to obey a blanket order for a squat search. The argument succeeded in the House of Lords because the governor had been present when the order was given. He had thus associated himself with it and would be pre-disposed to uphold its validity. However, it had also been argued that he could not bring an independent mind to bear because of his knowledge of the prison and intimate involvement with the very security concerns that might lead to such an order being made. This was rejected by the CA and not really pursued in the HL. Lord Rodger explained that this type of knowledge is a common feature of many decision makers – for example school governors.  Far from making them biased, the reasoning goes, it can help them achieve a fair hearing. In the prison context the deputy governor would have a sense of what questions could fairly be pursued and what ones would reveal sensitive information. I will return below to whether or not this indulgent approach is actually justified and whether it might require more by way of other procedural safeguards. 

44) However, different principles apply where one moves beyond background knowledge to a prior involvement that suggests pre-determination. It must be recalled how low the threshold is for apparent bias. The objective bystander test is now well established. 

“The court must first ascertain all the circumstances which have a bearing on the suggestion that the Judge was biased. It must then ask whether those circumstances would lead a fair-minded and informed observer to conclude that there was a real possibility, or a real danger, the two being the same, that the tribunal was biased”. 
Re Medicaments (2001) 1 WLR 700. At para 85:

45) But bias includes a “pre-disposition” to favour one side rather than another. 

46) Al Hassan was such a case
. There is also a series of cases where judges have expressed sometimes trenchant views on topics on which they are later called to adjudicate. Usually the fair minded observer is fortunately aware of the capacity of judges to change their views after argument and so does not detect a substantial problem. There are exceptions. In Davidson v Scottish Ministers 2004 SLT 895, the former Lord Advocate had assured the House of Lords in its legislative capacity that specific performance did not lie against the Scottish ministers as part of the Crown. He was disqualified from later ruling on the same point. In that case, as in the European cases relied on the prior involvement extended beyond the mere expression of a firm view but included direct involvement in the framing of the law or policy in question
. 
47) But there is another group of cases where a more generous approach is taken to pre-disposition. They mainly arise in the planning field. Councillors might have publicly declared their support for a project. Does this mean they are biased and cannot make a decision when the planning permission arises for decision? Commonsense suggests that they will obviously be predisposed one way or another. That might be why they were elected in the first place. But if they are to be disqualified on that account few planning decisions would ever get made.  

48) There are three main suggested solutions to this problem. 

a) Solution 1 is to say that this is not a case of bias at all. It is a case of pre-determination to which different principles apply. The test is not whether they might favour one solution but whether they have so-prejudged the issue as to be incapable of exercising a true discretion or judgment. That question is for decision by the court rather than asking what an objective bystander would think. 
b) Solution 2 is to accept that the objective observer test applies. However, administrative workability then means that one has to modify what bias means in this case and exclude from it “legitimate pre-determination”. 

c) Solution 3 is to accept that these are cases of bias but that the doctrine of necessity applies to validate the decisions (See Wade 9th edn at p. 473): “if Parliament gives the deciding power to a political body, no one can complain that it acts politically”.  Note though that if this is the correct analysis then the requirements of Art 6 case may be much more demanding. Bias is one of the areas where a court of full jurisdiction may have to make its own investigation of the merits rather than perpetuate the breach by remitting to the biased body – Kingsley v UK  33 EHRR 13. 
49) Current cases seem to come down in favour of solution 2. In Georgiou v Enfield London Borough (Defendant) & (1) Cygnet Healthcare Ltd (2) Rainbow Developments (3) JC Patel (2) J Patel (Interested Parties) (2004) BLGR 497. Members of a planning committee had also sat on an influential sub-committee – the conservation advisory group that had expressed support for a proposal to develop a listed building.  Richards J (not following R (Cummins) v LB Camden [2001] EWHC Admin 1116 on this point) held that the correct approach was the test of bias in Porter v McGill. However, when it came to apply this he said (para 11): 
“it is necessary to look beyond pecuniary or personal interests and consider whether, from the point of view of the fair minded and informed observer, there was a real possibility that the planning committee or some of its members were biased in the sense of approaching the decision with a closed mind and without impartial consideration of all relevant planning issues. That is a question to be approached with appropriate caution since it is important not to apply the test in a way that will render local authority decision-making impossible or unduly difficult. I do not consider however, that the circumstances of local authority decision-making are such as to exclude the broader application of the test altogether”. 

50) This test avoids the language of “pre-disposition” altogether. It seems to accept that this is inevitable to a degree but instead asks whether the decision maker can exercise an unfettered discretion. In the circumstances he held that there was an appearance of bias in this sense. 
51) The same approach was applied by Richards J in Mohammed Reza Ghadami v Harlow District Council & Sapphire Retail Fund Ltd (Interested Party) [2004] EWHC 1883 (admin) and by Jack J in The Council for National Parks Ltd v The Pembrokeshire Coast National Park Authority & (1) J William Mcnamara (2) Bluestone Holdings Ltd (3) Alfred Mcalpine Construction Ltd (Interested Parties) [2004] EWHC 2907 (Admin). In the latter case the judge carried out a detailed examination of the decision-making process that was in fact adopted. So applied the test runs the risk asking whether there was in fact bias rather than whether a reasonable observer would think there to be a risk of it. 
52) The problem arises yet again when a decision maker has committed itself by actually making a decision but the decision is then challenged. Surely they are then pre-disposed to maintain that decision? Here there is a difference in approach before and after the complaint is adjudicated upon. 
53) In the period before the complaint is adjudicated upon the Court is acutely aware of the problem that a decision maker might, unconsciously, try to bolster their original decision and will find it difficult to change their mind. This informs the requirement of a prior opportunity to be heard in SP
 and also lies behind the extreme caution shown to reasons given after the event (see e.g. R (ota Leung) v Imperial College [2002] ELR 653 at para 28-30, citing R (Nash) v. Chelsea College of Art [2001] EWHC Admin 538. That restrictive approach has also been followed in relation to decisions as to whether an asylum seeker is a child (R ota B v Merton LBC [2003] FLR 888), a planning decision Hereford Waste Watchers Ltd V Hereford Council [2005] EWHC 191 (Admin), and in respect of Special Educational Needs and Disability Tribunals (VK v Norfolk CC and anor Times 6th January 2005). This approach is in contrast to the position with regard to the Court of Appeal where the court below may be invited to amplify its reasons (English v Emery Reimbold & Strick Ltd (2002) EWCA Civ 605 , (2002) 1 WLR 2409 and this is now applied to the Employment Tribunal (E Barke V Seetec Business Technology Centre Ltd [2005] EWCA Civ 578).  
54) A similar issue arises where an authority seeks to pre-empt a challenge by re-considering a decision in the light of new material or fresh representations made as part of the challenge. A sceptical approach to this technique emerges from the decision of Sullivan J in Banks v Secretary of State for Environment Food and Rural Affairs [2004] EWHC 416 Admin. The case concerned a movement restriction notice in respect of a herd of beef cattle imposed as part of measures to control BSE. The initial decision was defective because the department had failed to give relevant information to the claimants. The defendant claimed to have carried out a review but Sullivan J found that this was not a genuine open minded review – i.e. fair and comprehensive in the light of all the new evidence. It was instead “striving to defend an earlier decision in the light of adversarial litigation” [para 107]. At para 113 he suggested steps that ought to be taken when there is an internal review or re-decision:

“one of the functions of any review procedure must be to give some degree of reassurance to the person aggrieved by the initial decision that there will be a genuine re-consideration of the case. I use the words “some degree of re-assurance because it is always difficult to dispel the suspicion, however unfounded, that officials within the same department will simply close ranks with their colleagues and strive to uphold the earlier decision. Any internal process of review should seek to dispel such suspicions, so far as possible. Without intending to be prescriptive, I would suggest that the Defendant give consideration to the procedures adopted by other public bodies, including local authorities and other government departments. Such procedures commonly involve a review by another (and preferably more senior) official who has not been connected (or at least not directly connected) with the decision under review. To ensure transparency, the person seeking the review must be told what material will be considered by the reviewing official and be given an opportunity to comment upon it. In the present case, the Claimants should be given an opportunity to respond to a clear and comprehensive statement of the “reasonable grounds for supposing” now relied upon by the reasonable inspector. Any documentary evidence relied upon in the review should also be disclosed to the Claimants”.

55) However, once a decision has been quashed then the court often feels no such inhibition and is ready to remit the case to the earlier decision-maker, even though they have already decided the case against the claimant. 
56) In Feld v LB Barnet [2004] EWCA Civ 1307, the appellants were homeless applicants who had adverse decisions made against them. They applied for a review. In each case the reviews had been quashed (in one following an Ombudsman’s complaints and in the other following an appeal to the county court that had been dealt with by consent). In each case the subsequent review was carried out by the same reviewing officer. The appellants complained that there was a real risk of bias. As the matter was put by Crawford Lindsay Q.C. in one of the appeals, the risk was that the reviewer would pose for themselves the question “what have I heard that should make me change my mind” rather than approaching the review with a fair and open mind. 
57) It was accepted that the proper approach was to apply the test from Porter v Magill [2002] 2 AC 257 (above).
58) The Court of Appeal was clear that a decision by the same review officer would not give rise to such an apprehension of bias. There were three main reasons for this:
a) There would rarely (if ever) be a case where exactly the same facts came before the reviewer. There would nearly always be fresh material. In fact, decisions on identical material may well be less rare than the court thinks. What of the case where the authority misdirects itself – for example as to the meaning of priority need? Of course the new decision is then different in that the reviewer has to apply a different test. But they will already have made most of the relevant fact findings and will have formed an impression whether the Applicant merits support.  
b) Secondly, the decision maker is taken by the will of Parliament to be competent and conscientious. Just as judges can readily change their views on an issue on further information or further reflection that was a quality possessed by anyone “prepared and able to engage with the issue on a reasonable and intelligent basis. Trained decision-makers should not be treated as inferior beings intellectually unable to approach the task with an open mind. The fair minded and informed observer would have that in mind”. 
c) Thirdly, the fair minded observer would bear in mind that deference should be given to the will of parliament. Since Parliament had not provided for disqualification of a reviewing officer in this class of case this “has not been perceived to be a mischief which calls for regulation”. 
59) This last reason is surely a misuse of the concept of deference. The fair minded observer is concerned in this exercise only to decide whether, as a matter of fact, they apprehend a real risk of bias. They might well be slow to conclude that Parliament set up a system that was unfair but the scheme here does not require that the same review officer decides the second review, it merely does not expressly prohibit it. If the scheme as operated is in fact unfair because the decision maker is biased, why should the fair minded observer think that was not the case simply because this is a scheme established by Parliament? 
60) Similar reasoning was applied in AMEC Capital Projects Ltd v Whitefriars City Estates Ltd [2004] EWCA Civ 1418 to permit an adjudicator under a contract to reach a second decision when his initial decision was without jurisdiction, and in Alison Jones (T/A Shamrock Coaches) v Department of Transport Welsh Traffic Office [2005] EWCA Civ 58
. 
61) In contrast, in the employment tribunals a more structured approach is adopted when deciding whether to remit a case to the same tribunal – see Sinclair Roche Temperley v Heard [2004] IRLR 763. This is a different exercise since the EAT is there deciding directly how to dispose of an appeal rather than deciding whether the decision-maker is biased. But the classes of case where the matter will not be remitted are instructive. They include the following: 
“Second Bite. There must be a very careful consideration of what Lord Phillips in English (at paragraph 24) called “A second bite at the cherry”. If the tribunal has already made up its mind, on the face of it, in relation to all the matters before it, it may well be a difficult if not impossible task to change it: and in any event there must be the very real risk of an appearance of pre-judgment or bias if that is what a tribunal is asked to do. There must be a very real and very human desire to attempt to reach the same result, if only on the basis of the natural wish to say “I told you so”. Once again the appellate tribunal would only send the matter back if it had confidence that, with guidance, the tribunal, because there were matters which it had not, or had not yet, considered at the time it apparently reached a conclusion, would be prepared to look fully at such further matters, and thus be willing or enabled to come to a different conclusion, if so advised”. 
62) Underlying most of these decisions in the administrative field is a highly sanguine view of the factual independence and impartiality of decision makers, even in social welfare cases where they are concerned with the distribution of scarce resources and where they are under institutional pressures such as performance targets. In Runa Begum at para 26-7, the House of Lords accepted as factually accurate the proposition that the council was neutral between applicants and was concerned only to be fair to everyone. 
63) The court cannot conduct its own assessment of whether the statutory decision maker is in fact competent
. However, the reality may be that in many cases, for a variety of reasons, standards of decision-making fall short of the ideals of impartiality and commitment to legality that is often assumed. A series of empirical studies have shown that decision-making processes are often beset by poor resources and training leading to inaccurate results
. Worse, the decision-makers may see themselves at odds with the courts and the legal process. 
64) A recently published study by Simon Halliday concerns a detailed study of homeless persons decision-making in 3 authorities between 1996 and 1998. It included observing interviews with applicants and conducting interviews with participants
. The interview results in particular are revealing. In one authority, identified as Muirfield, the institutional culture was one of minimal compliance to allow as few claims to succeed as possible. “Judicial reviews were viewed as an unwelcome obstacle to the goals of efficiency and minimal assistance though not one which particularly troubled the organization. Muirfield had deep pockets and robustly defended litigation as a matter of course and as part of its minimalist policy towards the homeless” [p. 26]. Information gained from judicial review challenges was not effectively disseminated within the organization but where it was it was often used to allow “creative” decisions to avoid taking responsibility for individual applicants. They were often rejected on spurious grounds in order to buy time or to avoid a temporary duty. If challenged then a more detailed rejection would be given. 
65) This culture placed little emphasis on protecting due process (or any) rights in the course of reaching a decision but concentrated on defence after the event. 

66) Two interviews make the point: 

“The manager’s experiences of litigation over the years had given him confidence in the ability to solve problems after the event:
“”it is so stacked against the applicant that when the barrister draws up an affidavit and puts down what you were actually thinking when you made that decision it just can get you out of so many things that maybe you didn’t think of, that you always thought you could justify almost any decision that you made… We won most of the cases, not because we’re brilliant but because one, its stacked against them and two, we’ve got a good barrister…Maybe the only lesson we’ve learned was that its worth running with things and not backing off. Because we’re always wiling to push a point and nobody stops us, we’ve used it to our benefit” [66]

67) This attitude was assisted by the fact that the legal expenses came from a different budget. The manager did not know how much it cost to defend a claim. 
68) This is an interview with a Muirfield caseworker: 

“Caseworker: "What I originally did was, at each point, I would put down case law to substantiate why had made the decision.  Especially in terms of intentionality, I'd show him how I'd been objective for both sides and I’d put relevant caselaw.  And I was told that was too much bullshit in it.  I was told to cut out the bullshit and the bit he said was bullshit was the case law - "Don't put the case law in"

“Interviewer: What did he mean by that?

“Caseworker: He’s saying that if I put in case law I’m laying open my work and my thoughts on how I reached the decision.  Subsequently, it is easier for opposing counsel to take that apart and show were I'd gone wrong.  But I said "surely the principle is that if I’m reaching a decision that we haven’t got a duty to these people, if I’ve made a wrong decision, surely I should be saying this is where you’ve gone wrong, this is what you should have done”. I thought that was only fair and right. The team leader said "no you're not in this business to be fair and equal to clients, your job is just to (what was it he said) basically to fuck them off – that was the gist of it. So I don’t put in case law any more”. 

69) My point here is not to suggest that there is widespread bias among decision-makers or that the court must assume this or take it as a starting point. The study to which I have referred also recorded a high level of conscientiousness in other authorities
 and within Muirfield there were committed and careful officers. The actual procedure under study has now been replaced by a system of internal review that ought to produce greater compliance because of the system of review officers. But the kind of institutional pressures revealed are insidious and are by their very nature, matters that will rarely, if ever be revealed in litigation. The court must respect the authority and competence of the statutory decision maker but it does not have to pretend that problems like this do not exist. Standards of review and the demands of fairness should aim to be sufficiently robust to address them. 
Common law developments 

70) The types of pressures I have noted are, of course, obstacles to a fair outcome in any given case. The cases ending in Begum sought in part to address them but were ultimately unsuccessful in adding to traditional grounds of review. There are at least two ways in which the common law might meet the problem. 
Effective procedural fairness 

71) The common law concentrates on an opportunity to be heard, with the “highest” level of fairness involving an oral hearing. But this can become no more than a formal opportunity and it is easy to lose sight of the fact that fair procedures are intended to help produce the “right” outcome. Being heard is a good in itself but it is of little value if it routinely leads to the wrong result. More may be needed in some cases to ensure that the person affected has an effective chance to affect the outcome and their contribution is fully considered. This might mean that in some kinds of case the decision-maker should give assistance to help the individual put their case, particularly where they are vulnerable or at a special disadvantage. It might involve a positive duty of enquiry or a more structured decision making process. It might also include a greater willingness, at a remedial level, to manage the outcome of cases, to ensure that fairness is actually done. Common law standards of fairness are sufficiently flexible to accommodate these possibilities. 
72) None of this is new or unusual. Statutory schemes have long sought to address the problem that individuals may need help properly to put their case. This is especially prominent in the welfare field. Sometimes this is addressed by imposing a positive obligation to investigate (for example the duty to enquire into case of homelessness under s. 184 of the Housing Act 1996, or the duty to carry out an assessment under the National Health Service and Care in the Community Act 1990). In other cases guidance has sought to achieve the same result where there is no express statutory duty (e.g. the National Framework for the Assessment of Children in Need and their Families). In other cases, the point is met by requiring the authority to take positive steps to help service users formulate their representations. For example s. 8 (2) of the Disabled Persons (Services Consultation and Representation) Act 1986 requires an authority to provide such services as they consider necessary to ensure that they are properly informed about a carer’s capacity. S. 12 of the Health and Social Care Act 2001 requires the Secretary of State to make provision for an independent complaints advocacy service. 
73) Even in conventional adjudicative settings, there is a growing sense that a more flexible approach to the right to a fair hearing is appropriate. The Council on Tribunals is currently consulting on the place of oral hearings in Tribunal cases
. They recognise that many unrepresented litigants may not find it easy to present their cases in this kind of forum. The truth is they may find it a good deal more difficult to conduct their case in writing and that is not the answer. However, other possibilities suggested include imposing a greater inquisitorial role on the tribunal to take the initiative itself. 

74) This brings me back to the ECHR notion of equality of arms, which expresses much the same idea. The requirement is that “each party must be afforded a reasonable opportunity to present his case – including his evidence – under conditions that do not place him at a substantial disadvantage vis a vis his opponent” – Dombo Beheer B,V v Netherlands judgment of 27 October 1993. A274. In the Macdonalds case: Steel and Morris v The United Kingdom (Application no. 68416/01) 15 February 2005, this requirement extended to making available legal aid for a defendant in a libel trial (paras 59-70 where the court stresses the length and legal and factual complexity of the proceedings and the importance of the matters at stake for the defendants who were facing claims for substantial damages). 
75) However, the ECtHR has also made clear that the object of promoting equality of arms does not have to be pursued by making funding available for representation. A state might also simplify the applicable procedure (see Airey v Ireland Series A no. 32, para 26 and McVicar v United Kingdom, para 50).

76) How far can this be detected in the recent cases on fairness? It is extremely difficult to generalise and I can do no more than identify a few examples. 

77) As might be expected the courts are prepared to impose greater and more precise standards of fairness where they are dealing with vulnerable individuals. SP may be an example of this. Part of the reasoning behind requiring her to be given an opportunity to be heard before she was segregated was her age and particular vulnerability, especially to bullying.  In Q v Secretary of State the Court of Appeal also recognised that special steps should be taken to ensure that asylum seekers were given a full and effective opportunity to explain their circumstances before losing all entitlement to asylum support. These included an obligation to explain the purpose of the interview at the outset and also a duty on interviewers to be proactive. At para 89: 
“It seems to us to be important for the interviewer to probe the facts of each case in order to ensure that he has a reasonably full picture so that the Secretary of State’s decision can be properly informed.  Few, if any, asylum-seekers have advice at the time of the interview, so that (at any rate without a much clearer explanation of the purpose of the interview) it is insufficient for the Secretary of State to contend that the burden of proof is on the applicant and that he has only himself to blame if he does not provide the interviewer with the whole picture”.

78) It was not sufficient for the interview to be conducted by reference to a standard form questionnaire. This was an exceptional case where the court was engaged in a major exercise in case-management but the court gave much more of a template to guide future cases than one might normally find (although disavowing any intention to lay down hard and fast rules). 
“(a) the purpose of the interview was not explained to the claimant in clear terms; (b) the caseworkers were not properly directed as to the relevant test, with regard either to "reasonably practicable" or article 3; (c) the Secretary of State should have had regard to the claimants' states of mind on arrival; (d) fairness required the interviewer to try to ascertain the precise reason that the claimant did not claim asylum on arrival, which called for interviewing skills and a more flexible approach than simply completing a standard form questionnaire. The questions to ask will vary from case to case and be a matter for the interviewer; (e) since it is likely that the credibility of the individual claimant will or may be important, it is desirable that the interviewer and the decision-maker should be the same person (which we understand is to happen in the future); (f) where the decision-maker concludes that the claimant is not telling the truth the claimant should be given the opportunity of rebutting the suggestion of incredibility and of explaining himself if he can; the system which has operated to date does not provide that opportunity” (para 119(xii).

79) In the same vein is Dirshe v Secretary of State [2005] EWCA Civ 421, Times 5th May 2005. Public funding is no longer available for an immigration interview and the only notes available are those made by the defendant that may have been made through an interpreter. The CA accepted that the ability to verify the content of the interview was an aspect of procedural fairness. It could only be met by allowing the applicant to tape record the interview. 
80) However, in R ota Beale v LB Camden [2004] HLR 917 a duty to consult under s. 105 of the housing Act 1985 did not require the authority to put the case against as well as the case for a proposal for an Arms Length Management Organisation. 

81) There may also be a greater willingness to require that the decision-maker, through its reasons, demonstrates that it has fully and conscientiously taken the position of the claimant into account
. An example is Banks above, where, on a reconsideration the defendant would have had to show what they had done to distance themselves from the original decision. The point also arises where a substantive legitimate expectation can be shown. For example: 

a) In Coughlan, one of the potential outcomes was that the claimant should have communicated to him rational reasons for defeating the expectation. What this might mean is illustrated in R (ota Bibi & Nashed) v LB Newham The claimants had been promised permanent housing following their homelessness application. However, the House of Lords subsequently held that they had a right only to temporary housing. They were therefore displaced on the list by others in the queue. The defendant had acted unlawfully in relation to its commitment to provide housing because it had not taken account of the claimant’s legitimate expectation. The court remitted the case for further consideration by the authority. However, it also set out in detail how the authority ought to approach the new decision
. 
b) Similarly, in Theophilus v LB Lewisham [2002] 3 All ER 851 the claimant was led to believe she would obtain a grant for a course in Ireland. In fact the course did not qualify. The authority had, as in Bibi, not taken the expectation into account because they considered that they had no power to make good the promise. When Silber J decided that they did have power after all the case was remitted for them to consider. However, they had a strict time table of a few days to give reasons with liberty to apply. 

Substantive unfairness

82) More potential may lie in the expansion of fairness to include substantive or objective fairness. It has always been difficult strictly to maintain the distinction between this and procedural fairness As Sedley J put it in R v Secretary of State ex pa Hamble (Offshore) Fisheries Ltd [1999] 2 All ER 714 at p. 729: 

“It is difficult to see why it is any less unfair to frustrate a legitimate expectation that something will or will not be done by the decision-maker than it is to frustrate a legitimate expectation that the applicant will be listened to before the decision-maker decides whether to take a particular step”.
83) Objective fairness was deployed in E v Secretary of State [2004] QB 1044 to permit an appeal on a point of law where the Tribunal had made an error of fact leading to unfairness
. 

84) Abuse of power was described by Laws LJ in R ota Begbie v Secretary of State   [2000] 1 WLR 1115 as “the root concept which governs and conditions our general principles of public law”. It is mostly, but not exclusively considered in the context of legitimate expectation. As with procedural fairness the doctrine is being applied in an increasingly flexible way without concern about classification or the meeting of strict criteria (although these remain relevant considerations). The cases now concentrate far more on an examination of the competing interests of certainty and fairness to the individual as against the public interest in allowing public bodies to exercise their discretion as they see fit. 
“Several attempts have been made to find a formulation which will provide a test for all cases. However, history shows that wide-ranging formulations, while capable of producing a just result in the individual case, are seen later to have needlessly constricted the development of the law” [R (Bibi & Nashed) v LB Newham [2002] 1 WLR 237 at para 25].
“The court should not be fixated with labels and should take an overall view.  The issue is whether there was such conspicuous unfairness by the Secretary of State as to amount to an abuse of power”
Rashid v Secretary of State for the Home Department [2005] EWCA Civ 744. 

85) The recent cases have demonstrated this trend: 

a) There is a clear move away from the requirement (suggested in R v Board of Inland Revenue ex p MFK Underwriting Agencies Ltd [1990] 1 All ER 91) that an expectation based on an individual promise must originate in a clear and unambiguous representation. In Zequiri v Secretary of State for the Home Department [2002] UKHL 3, [2002] Imm AR 296, Lord Hoffman accepted that the clarity of the representation must be considered in the context in which it was made, MFK being a tax case. “The question is not whether it would have founded an estoppel in private law but the broader question of whether…a public authority acting contrary to the representation would be acting with conspicuous unfairness and in that sense be abusing its power”. The same point was made in Rowland v Environment Agency (below) at para 68.  In R (Charlton) v Secretary of State [2005] EWHC 1378 (Admin) Munby J accepted also that the representation need not be to the “high degree of clarity contemplated by Bingham LJ” [Para 156]
.

b) In Rowland v Environmental Agency [2005] Ch 1 the CA (Peter Gibson LJ) also suggested (Para 68(3)) that the requirement in MFK Underwriting that the claimant make full disclosure is not an absolute. “The answer to the question whether there has been such a failure of disclosure by a party as to disentitle him from having a legitimate expectation must depend on the particular circumstances of the case”. 

c) It is now clear that the court will protect a substantive expectation even in the absence of detriment. This is a relevant but not necessary element (R (Begbie) v Secretary of State – above). Detriment may include “moral detriment, which should not be dismissed lightly, in the prolonged disappointment which may ensue” -  R ota Bibi & Nashed v Newham LBC (above).

d) An ultra vires representation may not give rise to a legitimate expectation but it can take effect as a possession protected by Art 1 Protocol 1 -  Rowland v Environment Agency [2005] Ch 1 , where the CA were also attracted by the idea that this result should follow even at common law. 

e) A further area for development may be expectations fostered by third parties without authority. In Bloggs 61 v Secretary of State for the Home Dept [2003] 1 WLR 2724, this was held not to be capable of producing a legitimate expectation (a promise by the police in respect of witness protection when the relevant decision maker was the prison service). But in R (Anufrijeva) v Secretary of State [2004] 1 AC 604 (para 34) it was suggested that it might be an abuse of power to rely on a decision (to refuse asylum) before it was communicated to the claimant. There the body relying on the decision (to stop income support) was the Benefits Agency and not the body in breach of the duty to communicate (the Home Office). 
86) R (Rashid) v Secretary of State for the Home Department  [2005] EWCA Civ 744 is a recent vivid example of the this flexibility. It shows both the breadth of what may be an abuse and the range of remedial orders available. 

87) The claimant was an Iraqi Kurd who claimed asylum. He arrived in the UK in 2001 from a part of Iraq under the control of the Baathist regime. When he applied the relevant policy was to the effect that internal re-location would not be used as a reason to justify a refusal of asylum. Despite this policy – whose non application to the claimant was never explained, the Home Secretary refused asylum on the ground that he could be relocated to the Kurdish Autonomous Zone. The claimant appealed and the defendant maintained this stance throughout the appeals process. 

88) The existence of the policy only came to light because of two other Court of Appeal cases where the facts were on all fours with Mr Rashid. The two other cases had the policy applied to them and their refugee status was recognised and they were granted indefinite leave to remain. It was accepted that the claimant’s position was identical and on 12th March 2003, his solicitors asked that his case be considered in accordance with the policy. One week later the war in Iraq began and consideration of the case was suspended during hostilities. By the time the Secretary of State made his decision, he considered that the risk in Iraq had passed and the policy no longer applied. He refused the application. The claimant claimed that he ought to be put in the position he would have been in if the old policy had been properly applied to him. 
89) This did not fit neatly into legitimate expectation. There was no representation and the claimant did not even know about the policy – that was what caused the injustice in the first place. 

90) Nonetheless the court held that failure to apply the old policy involved: “unfairness amounting to an abuse of power, of which legitimate expectation is only one application.  The abuse is based on an expectation that a general policy for dealing with asylum applications will be applied and will be applied uniformly.  Serious errors of administration have resulted in conspicuous unfairness to the claimant”.

91) Two points arise from this decision:  
a) The abuse arose from systematic incompetence in the department. It even seems that some office officials did not know about the policy. What happened and why was never satisfactorily explained and the failure to explain seems itself to have been relevant to the finding that there was an abuse of power. It is less clear what the position would be if this had been a single mistake or if the explanation had been more impressive. The impact on the claimant would have been the same but it may well not have been an abuse of power. 

b) The normal principle is that subsequent decisions, even following a quashing of an earlier decision, are considered in the light of circumstances then prevailing – R v Secretary of State for the Home Department Ex p Ravichandran (No1) (1996) Imm AR 97 . However, that would not have met the justice of this case because of the “conspicuous unfairness”. The Court could not declare the claimant to be a refugee because he did not in fact have that status. However, it could, and did declare that he was entitled to indefinite leave to remain. 
MARTIN WESTGATE 
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� See also Lord Hoffmann at para 69 in Begum: “an English lawyer tends to see all claims against the state which are not wholly discretionary as civil rights and to look with indifference upon the casuistry that finds the need to detect analogies with rights in private law”.


� For example they have an instrumental value in helping to serve good decision-making by helping the decision- maker be properly apprised of the facts. A well explained and fairly reached decision is less likely to provoke a grievance and will promote respect for the system as a whole. Fair procedures also have value in themselves in promoting respect for the individual affected – see Craig Administrative Law 5th edn pp. 408-9 Galligan: For an extended discussion criticising the approach based on dignity see Due Process and Fair Procedures Clarendon Press 1996. 


� Lord Hope, in the minority, thought that Art 6 might give some different rights to a representative of the Claimants’ choice and to a hearing within a reasonable time. 


� See e.g. the discussion in van Dijk & G.JH. van Hoof, Theory and Practice of the European Convention on Human Rights 1998. 


� In R (ota Bewry) v Norwich CC [2002] HRLR 2, Moses J held that there was all along a common law right to an independent tribunal. This has not been much developed beyond this and is unlikely to be in view of the approach taken in cases like Runa Begum to the idea of a court having full jurisdiction.


� Here the requirements of the common law and Art 6 are the same, at least since Re Medicaments (2001) 1 WLR 700 – see below. 


� (1995) 21 EHRR 342


� R v Secretary of State ex p Alconbury Developments Ltd & Ors [2003] 2 AC 295. 


� Contained in this case in the Allocation of Housing and Homelessness (Review Procedures) Regulations 1999 (S1 1999/71).


� For a discussion of Begum see Paul Craig: The Human Rights Act, Article 6, and Procedural Rights Public Law 2003 p. 753. He suggests that Lord Hoffmann may have set the judicial review threshold too low, and that in these cases a “more strident” approach could be adopted requiring the decision maker to adduce substantial evidence and reasoning the justify their decision. 


� The Court had in mind the examples given in Begum. i.e: “the ability to quash a decision on the grounds of misunderstanding or ignorance of an established and relevant fact... or, at least in cases in which Convention rights were engaged, on the ground of lack of proportionality”


� But it might require review to be available where it was not available before. In R (Varma) v Duke of Kent [2004] ELR 616, Collins J considered that R v Lord President of the Privy Council ex p Page [1993] AC 682 (judicial review not available against a visitor acting within jurisdiction) might have to be reconsidered in the light of Art 6. 


� See e.g. the third category in McInnes v Onslow Fane  


� Megarry J drew a distinction between 3 classes of case: (a) Forfeiture cases:  a decision which takes away some existing right or position, as where a member of an organisation is expelled or a licence is revoked. (b) Application cases: Where the decision merely refuses to grant the applicant the right or position that he seeks, such as membership of the organisation, or a licence to do certain acts. (c) Expectation cases, which differ from the application cases only in that the applicant has some legitimate expectation from what has already happened that his application will be granted.


� See also for a recent example: WN Surendran; credibility – new evidence (Democratic Republic of Congo) [2005] INLR 340 where the IAT emphasised that guidelines about putting an adverse case given in an earlier case – Surendran v Secretary of A State – were just that “they are not a strait jacket. They do not represent black and white answers to all the situations many and varied as they are…”


� E.g. allocation decisions as to the provision of life-saving treatment. 


� “This is particularly so when a decision has been made on a factual basis and when the person subject to the decision seeks to persuade the decision maker, after the decision has been made, that the factual basis on which he acted is wrong.   Inevitably the decision maker will be reluctant to conclude that his original decision was wrong. Simon Brown LJ in R. v. SSHD ex parte Hickey (No 2) [1995] 1 WLR 734, at 744 made the point that “it is difficult to suppose that [a decision maker] can remain as open-minded as if no clear decision  has been taken””.


� For example, at a very general level – the Cabinet Office Code of Practice on consultation - http://www.cabinetoffice.gov.uk/regulation/consultation/documents/pdf/code.pdf and European Charter on Fundamental Rights Art 41 which deals with administrative decision making and imposes and express duty to give reasons. The impact of the “information culture” promised by the Access to Information Act 2000 remains to be seen. 


� Compare Teteh v Kingston upon Thames RLBC [2005] HLR 313 where there was no duty to interview a homeless applicant although there the Court did not think there was any issue of credibility or any contested matter calling for a hearing. 


� See also P (a barrister) v The General Council of the Bar [2005], where members of the PCCC could not sit on an appeal against a disciplinary decision because they would be judges in their own cause but contrast Meerbaux where mere membership (but no other active involvement) of the Bar Council of Belize did not disqualify a  person from being chairman of a disciplinary body investigating a complaint into a judge where the Bar Council was the complainant. 


� Procola v Luxembourg (1995) 22 EHRR 193 – advisory opinion by members of the Conseil d’Etat on the lawfulness of proposed legislation; McGonnell v United Kingdom [2000] 30 EHRR 289 – Bailiff formerly involved in formulating a development plan. 








� Following Hickey. 


� Although a new decision-maker would be required where the “the decision-maker has shown bias against the losing party or has expressed a view about the case from which it would be difficult or impossible for him or her to depart. It will also be appropriate where the decision is fundamentally flawed” [Para 34]. 


�I have concentrated on reviews and remission in particular re-review procedures because here the problem is particularly acute as the Claimant seeks to overturn an original decision against his or her interests. But the same problems can arise at first instance. 


� Galligan: Due Process and Fair Procedures – Clarendon 1996 observes that this pattern emerges with “unsettling regularity” [p. 398]. 


� The results are now published in Judicial Review and Compliance with Administrative Law, Hart 2004


� Although that created its own problems. In their eagerness to follow what were thought to be the relevant legal principles the authority ran the risk of being over-rigid and formulaic in their approach. 


� Consultation Paper:  The Use and Value of Oral Hearings in Tribunal Proceedings - � HYPERLINK "http://www.council-on-tribunals.gov.uk/files/oralhearings.pdf" ��http://www.council-on-tribunals.gov.uk/files/oralhearings.pdf�. Responses invited by 2nd September 2005.  


� Otherwise the standards for reasons are generally undemanding – see for a recent example R ota Iran & Ors v SOSHD [2005] EWCA Civ 982 on appeals from the IAT. A reasons appeal will fail unless the court “really cannot understand the original judge’s thought processes when s/he was making material findings”. Appeals for failure to make “reasoned findings on matters of peripheral importance must now come to an end” [paras 15 and 16]. 


� At para 59: “When the authority looks at the matter again it must take into account the legitimate expectations. Unless there are reasons recognised by law for not giving effect to those legitimate expectations then effect should be given to them. In circumstances such as the present where the conduct of the authority has given rise to a legitimate expectation then fairness requires that, if the authority decides not to give effect to that expectation, the authority articulate its reasons so that their propriety may be tested by the court if that is what the disappointed person requires”.


� “First, there must have been a mistake as to an existing fact, including a mistake as to the availability of evidence on a particular matter. Secondly, the fact or evidence must have been "established", in the sense that it was uncontentious and objectively verifiable. Thirdly, the appellant (or his advisers) must not been have been responsible for the mistake. Fourthly, the mistake must have played a material (not necessarily decisive) part in the tribunal's reasoning”. 


� Although the application failed (on this point) because there was no clear or unequivocal statement” that the relevant policy (about adopting children from Cambodia) would not be suspended. 
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