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This paper aims firstly to summarise the main provisions of the Inquiries Act 2005 and the Inquiry Rules made under it, and secondly to provide a brief description of some of the relevant legal, as opposed to policy background against which decisions about whether to establish public inquiries, and about the conduct of inquiries once established, must now be taken.

At a broader level, in the light of this legal background, and following on from some of the themes of the talk by Sir Louis Blom-Cooper QC, some questions for consideration might include:

· Is the trend towards the legalisation of the public inquiry made inevitable by one or more of the new legislative regime under the Inquiries Act 2005, the investigative obligation under Articles 2 and 3 of the European Convention on Human Rights, and the amenability of public inquiries to judicial review?

· What are the situations in which we might expect public inquiries to operate relatively successfully or unsuccessfully?

· Where does the appropriate balance lie between independence, expertise and democratic accountability?

· What is gained by holding inquiries in public?

The Inquiries Act 2005
Copies of the Act, and of the Inquiry Rules 2006 (SI 2006 No 1838) accompany this paper.

The Act in effect establishes the legal framework for the future operation of most public inquiries, at any rate those of major national significance.

Scope
The Act applies to inquiries established by Ministers (including Scottish, Welsh and Northern Ireland Ministers – see also ss 27-32) – ss 1(1), (2).

Existing inquiries may be converted to inquiries under the Act – s 15.

Other powers to hold inquiries are unaffected (though a number of such powers are repealed), as is the power to establish a Royal Commission – s 44(4), Schedules 2 and 3.

The power to establish the inquiry arises under s 1(1) where it appears to the Minister that:

“particular events have caused, or are capable of causing, public concern, or there is public concern that particular events may have occurred.”

Inquiry’s role
It may exercise its functions only within its terms of reference – s 5(5).  These are defined by s 5(6) as: the matters to which the inquiry relates; any particular matters as to which it is to determine the facts; whether it is to make recommendations (but see below); and any other matters relating to the scope of the inquiry that the Minister may specify.

The chairman of the inquiry must deliver a report to the Minister setting out the facts determined by the inquiry panel, and its recommendations (where required by its terms of reference)  The report may contain anything else that the panel considers relevant to the terms of reference (including recommendations not required by the terms of reference) – s 24(1).  Interim reports may be delivered under s 24(3).

Reports must be laid before the relevant Parliament or Assembly, and (subject to certain public interest exceptions and legal obligations) published in full – ss 25, 26.  See also rule 17 concerning provision of reports to core participants in confidence prior to publication.

The inquiry has no power to determine, and may not rule upon, any person’s civil or criminal liability.  But it is “not to be inhibited in the discharge of its functions by any likelihood of liability being inferred from facts that it determines or recommendations that it makes” – s 2.

Composition
The panel consists either of a chairman alone, or of a chairman with one or more other members – s 3.

All members are appointed by the Minister – s 4.  He must have regard to the need to ensure that the panel considered as a whole “has the necessary exspertise to undertake the inquiry”, and where there are members other than the chairman “to the need for balance (considered against the background of the terms of reference) in the composition of the panel” – s 8.

A person may not be appointed if it appears to the Minister that he has: (a) a direct interest in the matters to which the inquiry relates, or a close association with an interested party, defined as a person with a particularly significant interest in the proceedings or outcome of the inquiry.  The prohibition does not apply if the appointment could not reasonably be regarded as affecting the impartiality of the panel (N.B. the language of the statute does not appear to make this exception a matter for the subjective judgment of the Minister) – s 9.

One or more assessors may be appointed, either by the Minister in consultation with the chairman before the setting-up date, or by the chairman during the inquiry.  They must be persons appearing to have expertise that makes them suitable to provide assistance to the inquiry – s 11.

Ministerial powers
This aspect of the Act has been controversial.

The Minister’s powers include the following:

· To establish the inquiry – s 1.

· To appoint its members – ss 4, 7.

· To specify the setting-up date (before which evidence may not begin to be considered) – s 5.

· To set the terms of reference – s 5.  Under s 5(3) the Minister can amend the terms of reference at any time “if he considers that the public interest so requires.”

· To remove members on various grounds including misconduct – s 12.

· To suspend the inquiry to allow for the completion of other investigations or the determination of any civil or criminal proceedings – s 13.

· To terminate the inquiry by notice (giving reasons) to the chairman – s 14.  The chairman must be consulted before this step is taken, and the notice must be laid before the Parliament or Assembly.  In those circumstances the inquiry still has a power, though no duty, to deliver a report – s 24(2).

· To give a restriction notice concerning public access – s 19 (see below).

When the Billy Wright inquiry was converted to a 2005 Act inquiry, the conversion was challenged on the ground that a 2005 Act inquiry lacked independence, in particular because of the s 14 power of termination.  The challenge succeeded on Wednesbury grounds at first instance, but failed in the Northern Ireland Court of Appeal – Re Wright [2007] NICA 24.  No point was taken on appeal as to whether there was a lack of the independence required for an investigation satisfying ECHR Article 2, the death in question having occurred before the HRA came into force.  (Cf. the discussion in R (Wagstaff) v Secretary of State for Health [2001] 1 WLR 292 at 315C-316D, where the absence of a power of revocation of the inquiry’s appointment was regarded as decisive of its independence even though the minister had appointed its members and fixed its terms of reference; and see also Persey, below at paragraphs 64-65.)

Powers
The inquiry can compel the attendance of witnesses (or the giving of written statements) and the production of documents or other items – s 21 (and see ss 35-36 for the sanctions for non-compliance).

There are exceptions for privilege and public interest immunity - s 22.

Procedure
General
Subject to the Act and Rules, the procedure and conduct of the inquiry are such as the chairman directs – s 17(1).

The chairman “must act with fairness and with regard also to the need to avoid any unnecesary cost (whether to public funds or to witnesses or others)” – s 17(3).

Opening and closing statements and representation
May be made by “core participants” through their recognised legal representatives (or themselves if unrepresented) – rule 11.

Core participants are those whom the chairman so designates, with their consent, under rule 5.  The chairman must in particular consider whether the person in question: played or may have played a direct and significant role in relation to the matters to which the inquiry relates; has a significant interest in an important aspect of those matters; or may be subject to explicit or significant criticism.

A qualified lawyer appointed by a core participant must be designated as their recognised legal representative, subject to a power to direct joint representation in certain circumstances – rules 6 and 7.

Costs of legal representation are dealt with by rules 19 to 34.

Evidence
If the inquiry proposes to take evidence from a person, it must request a written statement, describing the matters or issues to be covered – rule 9.

Evidence may be taken on oath – s 17(2).

Where evidence is given orally, persons other than counsel (or solicitor) to the inquiry and the panel may only question the witness in specified circumstances and with the permission of the chairman – rule 10.  That may apply to the representative either of a core participant, or of another witness to whose evidence the evidence of the witness to be questioned directly relates.  A core participant representative making an application must identify the issues for questioning, whether new issues will be raised and (if not) why the questioning should be permitted.

Public access
Under ss 19 and 20, restrictions may be placed upon public access to hearings, evidence or documents by way of a restriction notice given by the Minister, or a restriction order made by the chairman.  This may be done where required by law, or where it is considered either conducive to the inquiry fulfilling its terms of reference, or necessary in the public interest having regard to the matters specified in s 19(4).  See also rule 12.

Warnings of criticism
There may not be any explicit or significant criticism of a person in a report unless the person concerned has been sent a confidential warning letter and given a reasonable opportunity to respond to it – rule 13.

By rule 15, the warning letter must:

(a) State what the criticism or proposed criticism is;

(b) Contain a statement of the facts which the chairman considers substantiate the criticism or proposed criticism; and

(c) Refer to any evidence which supports those facts, copies of which may be provided if the chairman thinks it appropriate to do so.

These requirements do not apply where the letter is sent because criticism may be inferred from evidence given during the inquiry, but the letter must refer to that evidence.

Judicial control
Inquiry panel members, assessors, counsel and solicitors etc are immune from suit for acts or omissions during the inquiry in the execution of their duties (or purported execution in good faith).  The inquiry reports, statements to the inquiry and reports of proceedings enjoy the same privilege in defamation as applies to court proceedings – s 37 (cf. the discussion in Lillie v Newcastle CC [2002] EWHC 1600 and 1600(2) (QB)).

Applications for judicial review of decisions by the Minister or the inquiry, save in relation to the contents of the report or decisions only apparent from the report, must be brought within a special time limit of 14 days after the applicant became aware of the decision (save where an earlier time limit would apply under the CPR), unless time is extended by the court – s 38.

Obligation to hold an inquiry?
Domestic law
It is hard to imagine cases in which there might be some enforceable domestic law obligation to hold an inquiry, absent some statutory dutry to do so, at any rate leaving aside the possibility of a clear representation that an inquiry would be held.

The idea that the courts might sometimes, in circumstances where an inquiry was to be held, compel that inquiry to be held in public was briefly encouraged by R (Wagstaff) v Secretary of State for Health [2001] 1 WLR 292, a case which concerned an inquiry established under the National Health Service Act 1977 in relation to Dr Shipman, but which was at that point going to sit in private.  The decision that it should do so was ordered to be reconsidered.  The Divisional Court expressed some support for the proposition that inquiries should generally be held in public, to the extent of holding that there was a presumption in law that inquiries which were truly public rather than domestic should proceed in public unless there were persuasive reasons for taking some other course, and that the decision to hold this inquiry in private was irrational.
But the suggestion that this might occur in anything other than a very exceptional case did not survive Persey v Secretary of State for Environment, Food and Rural Affairs [2002] EWHC 371 Admin and Howard v Secretary of State for Health [2002] EWHC 396 Admin.  Without going so far as to hold that Wagstaff was wrongly decided on its unusual facts, the Divisional Court in Persey firmly rejected the presumption suggested there, and pointed out that there were arguments both for and against full-scale inquiries sitting in public, bearing in mind considerations such as cost, speed and the desirability of candour on the part of witnesses.  The decision in Howard, given at the same time, is to very similar effect.

See also R v Secretary of State for Health ex p. Crampton (Court of Appeal, 9 July 1993) and Little [2002] EWHC 3001 Admin.

European Convention on Human Rights
An implied investigative obligation upon the state may arise either under Article 2 (the right to life) or Article 3 (right not to be subjected to inhuman or degrading treatment).

The leading domestic cases, which extensively review the previous English and Strasbourg caselaw, are R (Amin) v Home Secretary [2004] 1 AC 653 and R (Middleton) v West Somerset Coroner [2004] 2 AC 182 (and see also R (Sacker) v West Yorkshire Coroner [2004] 1 WLR 796).
The precise circumstances in which such an obligation will arise, and how far the content of the obligation varies with the circumstances of the case, or with whether the obligation arises under Article 2 or Article 3, are issues which are still not clearly resolved.  In R (JL) v Home Secretary [2008] 1 WLR 158 the Court of Appeal held, in the particular context of a near-fatality in custody, that the mere fact of the incident generated a requirement for some level of independent investigation, without it being necessary to show that there was an arguable case that the prison authorities had been breach of their substantive Article 2 obligations to protect life.  The case is due to be heard in the House of Lords in October 2008.

In R (Gentle) v Prime Minister [2008] UKHL 20 the Court of Appeal had doubted a concession made by the claimants, who were seeking a public inquiry into the steps taken by the government to obtain advice on the legality of the invasion of Iraq (their sons having lost their lives whilst serving in Iraq), that the investigative obligation arose only where there had arguably been a breach of the substantive Article 2 obligation.  But the House of Lords made clear its view that the claimants had to make out an arguable case that they had had a substantive Article 2 right which had been breached, which they could not do.

See also R (Takoushis) v HM Coroner for Inner North London [2006] 1 WLR 461, Goodson v HM Coroner for Bedfordshire & Luton [2006] 1 WLR 432, R (Plymouth CC) v HM Coroner for Devon [2005] EWHC 1014 Admin), R (Challender) v Legal Services Commission [2004] EWHC 925 Admin, and Kennedy v Lord Advocate [2008] ScotCS CSOH 21.

In normal circumstances, the manner in which any Article 2 investigative obligation into a death will be discharged is through the holding of an inquest which complies with the approach set out in Middleton – essentially, that the inquest must address not simply the means by which the individual died, but also by what means and in what circumstances he did so, in some cases requiring either a narrative form of verdict summarising the jury’s factual conclusions, or an invitation to the jury to answer factual questions put by the coroner.
However, there may be cases in which there has been a fatality but no inquest.  Amin was the case which obliged the Home Secretary to establish the Zahid Mubarek Inquiry.  It arose from the murder of Zahid Mubarek by his cellmate at HMYOI Feltham.  No inquest took place – the coroner had declined to resume the adjourned inquest after the conviction of the murderer (a decision itself judicially reviewed, but adjourned pending the challenge to the refusal to hold a public inquiry).  The decision of the House of Lords was that the combination of an internal Prison Service investigation, a police investigation and an investigation by the Commission for Racial Equality had not sufficed to discharge the investigative duty under Article 2.  Whilst there was room for flexibility as to the form of the investigation, there were minimum standards (demonstrated particularly by Jordan v UK (2001) 11 BHRC 1 and Edwards v UK (2002) 12 BHRC 190) which had to be met.  In particular, Jackson J in R (Wright) v Home Secretary (2001) 62 BMLR 16 had been correct to identify the following necessary features:
· The investigation must be independent.

· The investigation must be effective.

· The investigation must be reasonably prompt.

· There must be a sufficient element of public scrutiny.

· The next of kin must be involved to an appropriate extent.

Other cases in which there is no inquest may include those in which the death has taken place extra-territorially, yet in circumstances such that Article 2 is engaged.  This was, or was alleged to be, the situation in Al Skeini v Secretary of State for Defence [2007] 3 WLR 33.  A  public inquiry was sought in relation to the deaths of a number of Iraqis who had been killed by British troops; Article 2 was held applicable in the case of an individual who had been beaten to death in a British base.  The question of whether the court martial which had taken place, but without succeeding in securing convictions in respect of the more serious offences which had taken place, had satisfied the Article 2 obligation was not finally resolved, but the Secretary of State has in fact decided to hold an inquiry under the 2005 Act.

Apart from fatality cases in which no inquest has been held, It is also very important to note that there may be cases in which an investigative obligation arises, but in which there will be no inquest because there has been no fatality.  It is clearly established that certain “near death” cases may fall within Article 2 (JL is an example), and there is also the possibility of the obligation arising under Article 3.  Authority as to the content of the obligation in an Article 3 content is limited: see R (Green) v Police Complaints Authority [2004] 1 WLR 725.

The absence of a ready-made machinery to deal with such cases creates difficulties for the responsible public authorities, and is likely to lead to the establishment of some form of inquiry with a public element, although not necessarily a public inquiry as that term is generally understood, still less an inquiry under the 2005 Act.  Nonetheless that will be one of the options in an appropriate case.
The nature and scope of the necessary inquiry
Reference has already been made to what the House of Lords in Amin stated were the minimum requirements for an Article 2-compliant investigation.  In that case the House, on allowing the appeal, restored the order made at first instance:

“On the facts of this case the obligation to hold an effective and thorough investigation can, in my judgment, only be met by holding a public and independent investigation with the family legally represented, provided with the relevant material and able to cross-examine the principal witnesses.”

However, that order had only been the subject of limited argument, and should not be taken as defining what Article 2 requires in all cases.  The issue was revisited in R (D) v Home Secretary [2006] 3 All ER 946.  As in JL, this was a case not of actual death, but rather of an attempted suicide in prison leaving the claimant permanently brain damaged.  It was not in issue that the Article 2 investigative obligation had been triggered on the facts, because the claimant had been known to be a real and immediate suicide risk.  An investigation by the Prisons & Probation Ombudsman was proposed.  Munby J at first instance had held (amongst other matters) that the investigation would have to be in public, and that there would have to be the opportunity for the claimant’s representatives to cross-examine witnesses.  The Court of Appeal agreed that evidence and written submissions would have to be made public, and that oral evidence would have to be taken in public.  The representatives would have in general to be entitled to see written evidence, be present during oral evidence, and make appropriate submissions (including about lines of enquiry to be pursued and questions to be asked of witnesses).  But an entitlement to cross-examine was not mandatory (despite what had been ordered in Amin).  Adequate funding would be necessary, but was not in issue.  The ability to secure the attendance of witnesses was sufficiently achieved by the possibility of conversion to an inquiry under the Inquiries Act 2005.

The approach taken in D was followed by Moses LJ in R (Lin) v Secretary of State for Transport [2006] EWHC 2575 Admin, holding in relation to the Potters Bar train crash that the Article 2 obligation was satisfied by the proposed inquest taken with earlier investigations.  Full participation did not require the right to cross-examine, although the judge did place weight upon the restorative justice involved in allowing the bereaved and injured to see in the flesh those being held accountable.

As to funding, see also R v Secretary of State for Health ex p. Khan [2004] 1 WLR 971, where it was held by the Court of Appeal that funding for legal representation at an inquest was required even though the claimant fell (narrowly) outside normal eligibility limits for LSC funding.  In doing so the court stressed that the case was an exceptional one, although in truth it was not obvious that the relevant facts, tragic as they were, were particularly exceptional by comparison with other deaths resulting from alleged medical negligence in hospital.  It was therefore uncertain to what extent Khan would pave the way for a large number of cases to qualify for funding.

In fact Khan was given a restricted ambit in the next such case, Challender (see above).  Unlike Khan itself, this was a direct challenge to the refusal of LSC funding for representation at an inquest.  Richards J held that there was no need for funded representation, because the case was not one of exceptional factual or legal complexity.  He noted the distinguishing features of Khan as being: complex medical and factual issues; the allegation of a “cover-up”;  personal problems and disabilities which would render the family members themselves unable to participate personally in the inquest; and the fact that other parties would be legally represented.  He described the required assessment as highly fact-sensitive.  It is interesting to note that in D and Lin the assumption appears to have been that at least some funding for representation at the inquiry would be required (see also Wagstaff, above, at 321H-322G).

Another important question concerns the required scope of the Article 2 investigative obligation.  Can it require investigation of broader issues of policy, such as the allocation of resources?  If so, this might point towards the public inquiry as the appropriate manner of discharging the obligation in a higher proportion of cases.  However, the decision in Gentle indicates a narrower view of what Article 2 requires, appearing to resolve the doubts previously created by the differing approaches taken by the members of the Court of Appeal in R (Scholes) v Home Secretary [2006] EWCA Civ 1343.  Lord Bingham in Gentle, in agreement with other members of the House (albeit strictly obiter), approved the approach of Arden LJ in Scholes: she had held, in the context of a potential inquiry (following a suicide at a young offender institution) into the allocation of vulnerable young people to particular types of custody, and the apparent unavailability of places in local authority secure children’s homes, that individual rights under Article 2 could not be used as a means of intervening in the political process concerning the allocation of scarce resources.  These decisions are consistent with Taylor v UK (applicn. No. 23412/94, 30 August 1994), where it was held that there was no Article 2 obligation for an inquiry into a death to extend to wider issues of NHS organisation and funding.

Having said that, the dividing line between what issues are and are not properly within the scope of an Article 2 investigation may still not always be easy to draw in a particular case.

Judicial review of inquiries
The jurisdiction to grant judicial review of the report of a public inquiry, or of procedural decisions taken by the inquiry whilst in progress, is clearly established, and is of course expressly recognised by the 2005 Act.

In Mahon v Air New Zealand [1984] 1 AC 808 there was a successful application for judicial review of a costs order made by a royal commission of inquiry into an air disaster, because the making of the order depended on a finding that officers of the airline had conspired to present false evidence to the inquiry, and that was a finding reached (inter alia) in breach of natural justice.  The principle which the Privy Council applied was stated by Lord Diplock as follows:

“. . . any person represented at the inquiry who will be adversely affected by the decision to make the finding should not be left in the dark as to the risk of the finding being made and thus deprived of any opportunity to adduce additional material of probative value . . .”
Mahon also demonstrates that in principle the decisions of an inquiry can be challenged on the ground of perversity, i.e. where there is no evidence at all logically capable of supporting them.  The question of whether jurisdiction existed to set aside findings of fact as such (or to declare them invalid) was left open, but there can be little doubt that such a jurisdiction exists, although it is to be anticipated that it would rarely be exercised.

The Bloody Sunday inquiry has been the subject of a series of judicial review applications in relation to questions concerning the anonymisation of witnesses for their protection, and the location of hearings for the same reason: R (B) v Lord Saville of Newdigate [1999] EWCA Civ 1136; R(A) v Lord Saville of Newdigate [2000] 1 WLR 1855; Lord Saville of Newdigate v Widgery Soldiers [2002] 1 WLR 1249.  The approach taken in these cases to the substantive questions of what obligations exist towards witnesses under Article 2 now has to be read in the light of the House of Lords’ decision in Re Officer L [2007] 1 WLR 2135, arising from another of the current Northern Ireland inquiries (Hamill).  See also Re A [2007] NIQB 30.

The judgment of the Court of Appeal in R (A) v Lord Saville contains some material of potential wider application.  At paragraph 31, Lord Woolf MR stressed on the one hand that it was essential that the courts should be prepared to exercise their supervisory role in relation to the tribunal of inquiry, but on the other hand that the court should confine itself to its well-recognised role in judicial review, should bear in mind the tribunal’s greater understanding of its own task, and “avoid interfering with the activities of a tribunal of this nature to any greater extent than upholding the rule of law requires.”  At paragraph 38 there is a discussion of the role of the courts in ensuring the procedural fairness of an inquiry (which was treated, both here and in Officer L, as being capable of embracing issues such as whether to grant anonymity to witnesses).  Amongst other matters, the passage indicates that it is because of the need for fairness that many of the recommendations of the 1966 Salmon Royal Commission on Tribunals of Inquiry are now conventionally adopted (now, of course, see the Rules under the 2005 Act).

Similarly, in the Widgery Soldiers case the Court of Appeal rejected a submission (by Sir Louis Blom-Cooper QC) that the location of the hearings was a matter of procedure which it was for the inquiry to determine and with which the courts should, as a matter of principle, not interfere:

“We accept that, in general, the court will not interfere with procedural decisions of a tribunal.  Here, however, what is in issue is the fairness of the Tribunal’s procedure.  Furthermore it is in issue in an extreme form, for what is alleged is that the procedure of the Tribunal will expose witnesses to the fear of lethal danger . . . As this court observed in ex parte A at p.1868, while the Tribunal `is master of its own procedure and has considerable discretion as to what procedure it wishes to adopt, it must still be fair. Whether a decision reached in the exercise of its discretion is fair or not is ultimately one which will be determined by the courts’.”
See also some interesting cases arising from the anti-corruption inquiries in the Republic of Ireland, e.g. O’Callaghan v Mahon [2007] IESC 17 and Haughey v Moriarty [1999] 3 IR 1.  See also Murray v Commission to Inquire into Chid Abuse [2004] IEHC 102.

PAGE  
18

