PREDICTING THE PAST, THE DECLARATORY THEORY OF THE COMMON LAW- FROM FAIRYTALE TO NIGHTMARE

INTRODUCTION

1. Prediction of the future is an uncertain business that most lawyers engage in with rather less enthusiasm, but they hope more success, than the fortune teller. Where the law is uncertain predicting a future development is an inherently risky business.  Where the legal principle in play has already been the subject of a binding decision of the highest appellate Court, even the most cautious lawyer would have some confidence in advising that the governing legal principles were indeed those laid down in that binding precedent
. There may in any given case be a question of interpretation as to what the precedent means, but absent any question of interpretation, there should be no question of having to predict what the law was. Lawyers do not need to examine a crystal ball when they can read the book.  
2. All law can of course change. When Parliament changes the law the Courts lean against giving those changes retrospective effect.  Sometimes this is because of a provision of limited scope which inhibits retrospective operation in its field. Two examples of this are to be found in section 16(1) of the Interpretation Act 1978 and Article 7 of the ECHR. Section 16(1) of the Interpretation Act 1978 provides:
“ (1)     Without prejudice to section 15, where an Act repeals an enactment, the repeal does not, unless the contrary intention appears,— 

(a)     revive anything not in force or existing at the time at which the repeal takes effect;

(b)     affect the previous operation of the enactment repealed or anything duly done or suffered under that enactment;

(c)     affect any right, privilege, obligation or liability acquired, accrued or incurred under that enactment;

(d)     affect any penalty, forfeiture or punishment incurred in respect of any offence committed against that enactment;

(e)     affect any investigation, legal proceeding or remedy in respect of any such right, privilege, obligation, liability, penalty, forfeiture or punishment;

and any such investigation, legal proceeding or remedy may be instituted, continued or enforced, and any such penalty, forfeiture or punishment may be imposed, as if the repealing Act had not been passed.”
3. It will be observed that this provision confined to the case where there has been a repeal of an enactment.
4. Article 7 of the ECHR provides:

“(1)No-one shall be held guilty of a criminal offence on account of any act or omission which did not constitute a criminal offence under national or international law at the time when it was committed. Nor shall a heavier penalty be imposed than the one which was applicable at the time the criminal offence was committed.

(2)This Article shall not prejudice the trial and punishment of any person for any act or omission which, at the time it was committed, was criminal according to the general principles of law recognised by civilised nations.”

5. This provision is confined to criminal law
. However it is not confined to legislative change. It would be a breach of Article 7 of the ECHR for the Courts to create new offences. It does not prevent the Courts creating new civil liabilities with retrospective effect
.
6. While both section 16(1) of the Interpretation Act 1978 and Article 7 of the ECHR give limited protection against retrospective operation of the law, the common law presumption against retrospective legislation is more general than that. In L’Office Cherifien des Phosphates v Yamashita-Shinnon Steamship Co Ltd
 the House of Lords expressed the presumption in the following terms:

“My Lords, it would be impossible now to doubt that the court is required to approach questions of statutory interpretation with a disposition, and in some cases a very strong disposition, to assume that a statute is not intended to have retrospective effect. Nor indeed would I wish to cast any doubt on the validity of this approach for it ensures that the courts are constantly on the alert for the kind of unfairness which is found in, for example, the characterisation as criminal of past conduct which was lawful when it took place, or in alterations to the antecedent natural, civil or familial status of individuals. Nevertheless, I must own to reservations about the reliability of generalised presumptions and maxims when engaged in the task of finding out what Parliament intended by a particular form of words, for they too readily confine the court to a perspective which treats all statutes, and all situations to which they apply, as if they were the same. This is misleading, for the basis of the rule is no more than simple fairness, which ought to be the basis of every legal rule. True it is that to change the legal character of a person's acts or omissions after an event will very often be unfair; and since it is rightly taken for granted that Parliament will rarely wish to act in a way which seems unfair it is sensible to look very hard at a statute which appears to have this effect, to make sure that this is what Parliament really intended. This is, however, no more than common sense, the application of which may be impeded rather than helped by recourse to formulae which do not adapt themselves to individual circumstances, and which tend themselves to become the subject of minute analysis, whereas what ought to be analysed is the statute itself.

My Lords, my purpose in stressing this point is not to suggest that the courts below approached the question in a mechanistic way. Their careful judgments show that this was not the case. It is simply to explain why I do not find it necessary to cite and analyse the numerous authorities on retrospective effect, but prefer to proceed directly to the ascertainment of the intention which Parliament intended s 13A to achieve, by a reference to the following statement by Staughton LJ in Secretary of State for Social Security v Tunnicliffe [1991] 2 All ER 712 at 724(quoted by Sir Thomas Bingham MR in the present case ([1993] 3 All ER 686 at 693, [1993] 3 WLR 266 at 274):

'In my judgment the true principle is that Parliament is presumed not to have intended to alter the law applicable to past events and transactions in a manner which is unfair to those concerned in them, unless a contrary intention appears. It is not simply a question of classifying an enactment as retrospective or not retrospective. Rather it may well be a matter of degree—the greater the unfairness, the more it is to be expected that Parliament will make it clear if that is intended.'

Precisely how the single question of fairness will be answered in respect of a particular statute will depend on the interaction of several factors, each of them capable of varying from case to case. Thus, the degree to which the statute has retrospective effect is not a constant. Nor is the value of the rights which the statute affects, or the extent to which that value is diminished or extinguished by the retrospective effect of the statute. Again, the unfairness of adversely affecting the rights, and hence the degree of unlikelihood that this is what Parliament intended, will vary from case to case. So also will the clarity of the language used by Parliament, and the light shed on it by consideration of the circumstances in which the legislation was enacted. All these factors must be weighed together to provide a direct answer to the question whether the consequences of reading the statute with the suggested degree of retrospectivity is so unfair that the words used by Parliament cannot have been intended to mean what they might appear to say.”
7. The modern presumption against retrospectivity recognises that it may be unfair to give a statute retrospective effect. Accordingly the greater the degree of unfairness in giving the statute retrospective effect, the stronger the language that is required to establish whether Parliament did in fact intend that result. While there may be debate about whether it is correct to approach matters of retrospectivity in that way
 there can be no doubt that the Courts do recognise that retrospective changes in the law may be unfair. There is nothing surprising about such a conclusion. 
8. If it is unfair to give legislation retrospective effect it must surely be equally unfair to make changes in judge made law, whether it be a pure rule of the common law, or judicial interpretation of a statute, with retrospective effect
. The source of the rule that has been changed does not affect the fairness of giving the rule retrospective effect. However such an analysis falls foul of the long standing legal fiction that judges merely declare what the law always was, they do not change the law
.  While the Courts do now appear to be abandoning this fiction they have not yet accepted that when a judge made rule is changed such a change should not have retrospective effect. In Deutsche Morgan Grenfell Group plc v Her Majesty’s Commissioners of Inland Revenue 
 the House of Lords expressly recognised that judges do in fact change the law, but went on to confirm that such changes in the law have retrospective effect: see per Lord Hoffman at paragraph 23. While it is appropriate for the Courts to recognise that they do in fact change the law, a theory that such changes should always have retrospective effect is, it is respectfully submitted, open to question.
9. If differing approaches to changes in the law cannot now be justified, even if they were before, by a legal fiction, then it is difficult to see there can be any justification. I propose to examine whether there are sufficient control mechanisms to prevent there being unfair retrospective effect arising from changes in the common law. I shall examine first though whether there is a problem that needs to be addressed.
THE PROBLEM

10. Sometimes a public authority may act in a particular way in good faith and in reliance upon previous decisions of the Courts. It may indeed have been the duty of the public authority to act in accordance with those legal decisions. If however those legal decisions are overruled it is clear that the public authority can incur legal liability.
11. A well known example of this occurring is to be found in the decision of the House of Lords in R v Governor of Brockhill Prison ex parte Evans (No.2)
. In that case a prison governor had calculated a prisoner’s release date in reliance upon earlier decisions of the Divisional Court in other cases which both the governor, and the Home Office, believed they were bound to follow. As a result the prisoner was imprisoned for a period of 59 days that, had the calculation been done differently, she would not have been. The prisoner successful challenged that calculation on the basis that those earlier cases were wrongly decided. As a result she was released with immediate effect. She then sought to claim damages for false imprisonment. The judge dismissed the action but both the Court of Appeal and the House of Lords allowed it. In doing so they applied the traditional theory that decisions of the Courts are declaratory of what the law always was and, accordingly there had been no lawful imprisonment
. This case was undoubtedly influenced by the fact that the liberty of the subject was involved and the tort was one of strict liability
. 
12. The importance of the liberty of the subject was also a consideration in R v Robson
.  In that case the Court of Appeal allowed on appeal which was out of time by some 7 years. The appellant had been convicted of murder on the basis of the then approved direction in relation to the law of diminished responsibility. The direction that the trial judge had given appeared in the JSB Bench book and was based on two decisions of the Court of Appeal
.  In R v. Dietschmann
, the House of Lords held that that direction was wrong and overruled the earlier Court of Appeal cases on which it was based. Subsequent to the decision of the House of Lords in Dietschmann the relevant direction on the law of diminished responsibility in the JSB bench book was changed.
13. In R v Robson  the Court of Appeal allowed the appeal out of time. They followed the approach laid down by the Court of Appeal in R v Hendy
. That case concerned very similar facts and the Court distinguished between those cases where the decision of the House of Lords stated new principles of law, which seemingly would not have retrospective effect in relation to decided cases where it was sought to appeal out of time, and where the House of Lords set out old principles of law which would have retrospective effect. It was held that in Dietschmann the House of Lords had merely set out old principles of law, because the two earlier decisions of the Court of Appeal, in Atkinson and Egan, were held to be inconsistent with the earlier Court of Appeal case of R v Gittens
. The Court though added the obiter rider
 that they would have regarded it as unjust and unsatisfactory if they had been driven to dismiss the appeal on the basis that although the verdict of the jury was unsafe on the law as it currently was, it would have had to have been dismissed on the basis of the law as it was understood in 1993. 
14. Despite that obiter rider it is plain that the liberty of the subject is not a sufficient condition for the extension of time for appealing to the Court of Appeal Criminal Division when there has been a changed perception of what the law was since conviction.  Quite what the principle is has been the subject of debate. I deal with that issue when discussing the question of time limits below. 
15. The problem is by no means confined to those cases where the liberty of the subject is involved. There are a multitude of other ways in which a public authority can potentially incur liability in relation to what it has done in the past, in good faith based on an accepted understanding of what its legal obligations were. For example, prior to a decision of a Court telling them otherwise:

a. A public authority may believe its powers do not authorise or oblige it to pay grants to third parties
. 
b. A public authority may not employ a person for a particular role believing it both appropriate and lawful not to do so
.

c. A public authority may in good faith receive money believing that it is entitled to it and that the same cannot be recovered from it
. It may organise its affairs on the basis that it is entitled to the money without being able to make good the defence of change of position to a restitution claim.
d. A public authority may exercise its discretions and powers in a particular way that it would not have done had it realised that there was a risk in it being sued for negligence. 
16.  This latter problem is illustrated by the litigation concerning whether a public authority owes a duty of care when exercising its responsibilities with regard to child care. As is well known the House of Lords held that no such duty was owed to parents or children in X v Bedfordshire County Council
. The House of Lords were much influenced by the consideration that imposition of a duty of care would tend to discourage due performance by the public authority of its statutory duties. The House of Lords has subsequently confirmed that this remains a reason why no duty of care is owed to the parent but commented, obiter, that that does not apply any longer in relation to the child: JD v East Berkshire Health Authority 
. There is an obvious unfairness here if, in due course, the House of Lords take the view a duty of care is owed to parents and that ruling takes effect retrospectively
. In that eventuality public officials whom the Lords recognised in East Berkshire would have behaved differently and defensively had they appreciated they were at risk of being sued, would have a liability imposed ex post facto for action they would have avoided. It is also likely that the public authority, relying on the decision of the Court of Appeal and the House of Lords,
 in East Berkshire would not have insured for such a liability. 
17. The Courts do from time to time recognise that giving retrospective effect to a change in the common law may be inappropriate. A well known statement is to be found in the judgment of Neill LJ in Biggs v Somerset County Council
.
“It would be contrary to the principle of legal certainty to allow past transactions to be re-opened and limitation periods to be circumvented because the existing law at the relevant time had not been explained or had not been fully understood.”

18. In that case the Court of Appeal refused to allow a part time teacher to bring proceedings for unfair dismissal out of time
 in reliance upon the decision of the House of Lords in R v Secretary of State for Employment ex parte EOC
 that had held that that the qualifying threshold for unfair dismissal for part time workers in the Employment Protection (Consolidation Act) 1978 was incompatible with article 119 of the EEC Treaty. Subsequent authorities have confined Lord Justice Neill’s statement of legal principle to unfair dismissal cases
. Further Lord Rodger, writing extra judicially
, has commented that legal certainty is not what it was and that in the British legal system the principle has been weakened over the last 50 years. He gave, by way of example, the establishment of the Criminal Cases Review Commission.  
19. In that context the most notable example is the Court of Appeal allowing the appeal by Derek Bentley from his conviction for murder some 45 years earlier
. The Court made the following remarks:
“4.Rarely has the court been required to review the safety of a conviction recorded over 45 years earlier. In undertaking that task we conclude: 

(1) We must apply the substantive law of murder as applicable at the time, disregarding the abolition of constructive malice and the introduction of the defence of diminished responsibility by the Homicide Act 1957. 

(2) The liability of a party to a joint enterprise must be determined according to the common law as now understood. 

(3) The conduct of the trial and the direction of the jury must be judged according to the standards which we would now apply in any other appeal under section 1 of the 1968 Act. 

(4) We must judge the safety of the conviction according to the standards which we would now apply in any other appeal under section 1 of the 1968 Act. 

5.Where, between conviction and appeal, there have been significant changes in the common law (as opposed to changes effected by statute) or in standards of fairness, the approach indicated requires the court to apply legal rules and procedural criteria which were not and could not reasonably have been applied at the time. This could cause difficulty in some cases but not, we conclude, in this.” 

20. The effect of this approach clearly illustrates the differing retrospective effect given to changes brought about by legislation, the Homicide Act 1957 and changes brought about by the common law. That approach was not discussed in any detail in the judgment of the Court of Appeal but was accepted as the correct approach in subsequent cases. 
21. Nothing I saw about the decision of the Court of Appeal in Bentley is intended to enter into the debate as to whether he should have been convicted and sentenced to death for murder either judged by the standards of the day or indeed today. My concern is a different one; the appropriateness in any case of reopening convictions based on an understanding of the common law as it then was by reference to a different understanding of the common law as it is today. That choice, in this context, has been made by Parliament. 
22. A more recent example of the Court’s current lack of concern about legal certainty is to be found in the decision of the Court of Appeal in Sawyer v Atari Interactive Inc
. In that case the Court of Appeal permitted a claim for inducement of breach of contract to be made even though, on the law binding on the Court it was bound to fail because of the possibility that a pending judgment of the House of Lords in another case
 where argument had been already heard might alter the law. The Court regarded this possibility as a compelling reason within the meaning of CPR 24.2(b) for not granting summary judgment
. This reasoning presupposes that the parties in that case would be able to benefit from a retrospective change to the law brought about by an announcement by the House of Lords in Douglas v Hello
 as to what the law had always been.
THE CONTROL MECHANISMS

23. I shall consider the following potential control mechanisms:

a. Time limits for bringing proceedings

b. The discretion of the Court to refuse relief

c. Human Rights considerations

d. Prospective overruling

e. Parliamentary intervention

TIME LIMITS
24. As the Biggs case illustrates sometimes a time limit for bringing proceedings will have the effect of controlling the retrospective alteration of the law by judicial decision. That we know is the case for unfair dismissal.  However, as we have just seen the Biggs approach does not apply generally and cannot do so because of the variety of different provisions which govern when proceedings for different causes of action, or applications, should be made. Factors which may be relevant in one context may be absent in another.
25. It is beyond the scope of this paper to examine each and every time limit that may be in play when it is sought to challenge a decision of a public authority as a result of a changed view of the law arising from judicial decision
.  I will examine though whether the time limit for bringing proceedings for judicial review is sufficient to adequately protect a public authority from being faced with claims arising out of a judicial reinterpretation of the law.

26. It is trite law that an application for judicial review has to be made promptly
 and in any event within three months: CPR 54.5. The Court has a discretion to extend time under CPR Pt3.1(2)(a) which in the past was exercised on the express basis there was a good reason for the delay
. While good reason is not reproduced in the CPR, it seems likely that it will remain a highly relevant consideration: see Civil Procedure Volume 1 paragraph 54.5.1.  

27. With such short time limits for bringing an application for judicial review it might be thought that the chances of a public body being pursued years out of time on the basis of a reinterpretation of the law by an appellate Court were slim. However there are three problems with such an approach.
28. First, as we have already seen an application for judicial review may not be the only way that a public authority is pursued in relation to an exercise of public power which, with the benefit of the knowledge of subsequent judicial decisions, turns out to have been unlawful. The public authority, as the Inland Revenue found to its cost in the Deutsche Morgen Grenfell
 case, may have also incurred a private law liability, with not only no such short time limits, but also a limitation period that does not even commence to run before the judicial reinterpretation. This has been abrogated to some extent as far as the Revenue is concerned
 but not more generally.
29. Deutsche Morgan Grenfell is, in effect, a serious inroad into principles of legal certainty. The fact that the decision of their Lordships it has been nullified for the future as far as the Revenue is concerned will be of little comfort for other public authorities who receive payments which many year later a Court holds to have been made by mistake of law. The facts were as follows.

30. Under the Income and Corporation Taxes Act 1988 distributions made by companies resident in the United Kingdom were subject to advance corporation tax payable quarterly. Such payments could be later set off against any liability for mainstream corporation tax. There was different treatment for tax purposes in relation to payments from a subsidiary company to its parent providing both were resident in the UK. Such group companies could make a group income election the effect of which was that they would not need to pay advanced corporation tax on such dividends.
31. Deutsche Morgen Grenfell did not benefit from this treatment because it was a UK subsidiary of a German parent company. They accordingly made payments of advanced corporation tax, inter alia from 1993.

32. In March 2001 the European Court of Justice held
 that the differential tax regime for resident and no resident companies was unlawful because it was an unwarranted restriction on freedom of establishment.
33. The action for restitution was commenced in October 2000. It was claimed that the payments had been made under a mistake of law. It was claimed that the limitation period for bringing the action was postponed by virtue of section 32(1)(c) of the Limitation Act 1980. That provided:

“(1)…[Where] in the case of any action for which a period of limitation is prescribed by this Act…

(c) the action is for relief from the consequences of a mistake;

the period of limitation shall not begin to run until the plaintiff has discovered the … mistake…or could with reasonable diligence have discovered it.”

34. The House of Lords held by a majority that a mistake had been made which was not discovered, and could not have been discovered with reasonable diligence, until the ruling of the ECJ in March 2001. They held Deutsche Morgen Grenfell was entitled to restitution and its claims were not statute barred. 

35. Lord Hoffman discussed, at paragraph 23 of his speech, whether it could be said that the inability of Deutsche Morgen Grenfell to predict what the ruling of the ECJ would in due course be was a mistake at all. He criticised academic commentary
 disputing that this type of inability to predict a judicial decision was properly to be characterised as a mistake. He held that to characterise the failure to predict accurately as a mistake was not based on considerations of abstract judicial correctitude but on practical considerations of fairness. He failed though to explain why it was fair to give a judicial decision retrospective effect
.
36. The consequence of this decision is it leaves public authorities at the mercy of potentially no effective limitation period in a private law action where the claim is for relief from the consequences of a mistake when the law is changed as a result of a judicial decision
. Not only that but to add insult to injury the House of Lords have now held that a claim will in principle lie, in restitution, for compound interest
.
37. The second problem for public authorities is that even if the matter can only be litigated by judicial review the Courts may very well take the view that a litigant does have good reason for bringing the proceedings out of time because the applicant could not reasonably have brought proceedings earlier in the absence of the judicial reinterpretation which made the case viable. That is the approach the EAT adopted in Marshall v Mills
. While that case concerned private rather than public law it is open to doubt whether a different approach would be adopted in relation to an application for judicial review although it is to be noted that in the Cheung case referred to immediately below the applicant was not given permission to challenge out of time a decision that was shown to be wrongly made by a decision of the House of Lords some five years later although this was academic because he still succeeded in an alternative claim  against the public authority.
38. The third problem is that the Court may interpret the public law power which was exercised years in the past, as one that the public authority is obliged to reconsider the exercise of when there is a fresh judicial decision which suggests that the earlier exercise of discretion was wrong.  This is what happened in R v Hertfordshire ex parte Cheung
. 
39. In that case a local education refused a student a grant in 1978 on the assumption that the applicant was not ordinarily resident and did not qualify under section 1(1) (a) of the Education Act 1962. That assumption was, some five year later, held by the House of Lords to be mistaken in R v Barnet ex parte Shah
.  As a result, in 1983, the applicant went back to the LEA and asked again to be paid his grant. The LEA refused to do so in reliance upon a circular issued by central government advising that they should reconsider applications for grants for courses that began in 1979/1980, but not earlier, save in exceptional circumstances.

40. The applicant then sought to challenge by judicial review both the original decision of 1978 and the reconsideration of 1983. He was refused leave to challenge the 1978 decision both by the High Court and the Court of Appeal. The latter Court though did give him leave to challenge the 1983 decision. 

41. On the substantive application the High Court allowed it. The Court of Appeal dismissed the appeal. They held that the public authority which discovered that it had inadvertently made an error that led to a citizen not receiving a benefit to which he was entitled not only had power to reconsider the matter but was under a duty to do so subject to a discretion as to what action to take in accordance with the requirements of good administration.
42. When dealing with the facts of the case the Court of Appeal affirmed the decision of the High Court in the applicant’s favour on the basis that applications which were similar to those involved in the test case of R v Barnet ex parte Shah should be decided in similar way. Because one of the applicants in the Shah case had been a 1978 student the applicant was allowed to take the benefit of this.

43. Cheung is an interesting case which, though well known, is inadequately reported. For present purposes its chief interest is as follows:

a. It is expressed at a high level of generality. In finding that there was a duty on the public authority to reconsider whether to pay a grant the Court of Appeal did not rely on any peculiarity in the Education Act 1962. They were also untroubled by the functus doctrine which prevents public authorities in reopening determinations they have made: see Re 56 Denton Road
.   
b. In limiting the duty the Court of Appeal had found to exist by a discretion to be exercised in accordance with the requirements of good administration the Court gave practical recognition to the fact that there was a public interest in not giving unlimited retrospective operation to a judicial decision.
c. In placing the cut off date where they did they relied on the fact that one of the applicants in the Shah case was a 1978 student and he had succeeded in his case. 
44. The second of these holdings is to be welcomed. There plainly is a public interest in a public authority not having to reopen every decision it made in the past when a test case leads to the conclusion that those earlier decisions were flawed. The first and the third holdings are though more troubling.
45. Is it to be said that in every case where a subsequent judicial decision shows earlier decisions of a public authority to be flawed it is under a duty to reconsider, subject only to a discretion to take no action in accordance with the requirements of good administration? Such a general duty would be excessively onerous. It would require public authorities not only to note every decision of the Courts which had an impact on the decisions they had already taken, but then potentially to trawl through those past decisions to see what action to take. 
46. As to where the cut off date was placed, it is submitted that the Court of Appeal should have focussed on the date when the proceedings were commenced and not in respect of what period of time the applicants in those proceedings benefited. By taking the latter date they left open the prospect that if a test case related to facts of some antiquity cases of similar antiquity would have to be reconsidered. In Cheung the decision that had to be reconsidered by the LEA was 5 years earlier than the relevant decision of the House of Lords in ex parte Shah. It could have been even earlier than that.
47. Had the Court of Appeal chosen a cut off date of when the proceedings in the test case were commenced they would have been in accordance with what the European Court of Justice has done when it has exercised its power to prospectively overrule
. Once a public authority knows there is test litigation going through the Courts they have a chance of organising their affairs on the basis that the litigation might succeed.
48. On any view it is apparent from the forgoing that the short time limits for bringing proceedings for judicial review are unlikely to provide a public authority with adequate protection against retrospective changes in the common law. 
49. It is worth noting that in the criminal context the problem of retrospective changes in the common law has been addressed by reference to time limits. I have referred to R v Robson and R v Hendy in paragraphs 12 and 13 above. It has been said to be the established practice of the Court of Appeal Criminal Division has not been to grant leave to appeal because of a change in the law since trial: see Kansal (No2) 
. The consistency of that practice was doubted by the Divisional Court in R on the application of the Director of Revenue and Customs Prosecutions v Criminal Cases Review Commission
. 
50. In that latter case the Divisional Court refused to quash a referral of four cases to the Court of Appeal Criminal Division by the Criminal Review Commission pursuant to its powers in the Criminal Appeal Act 1995.   The decision was disapproved by the Court of Appeal Criminal Division in R v Cottrell and Fletcher 
. They held in a “change of law” case the Court of Appeal should normally refuse leave to appeal out of time and that the Commission should not refer cases to it if it would have the effect of defeating or undermining the practice of the Court of Appeal in change of law cases. It is submitted this is a sensible decision that could be applied more broadly and outside the criminal sphere. Where there is a discretion to extend time there is much force in not exercising it in favour of an extension simply on the basis that the law has changed since time expired.
51. As a public authority is at risk of being challenged not only by judicial review, but also by way of action and application in numerous tribunals all of which have different time limits for bringing proceedings it is self evident that the existence of time limits for bringing the various different type of proceedings cannot provide adequate general protection against retrospective operation of the law arising from judicial decision.

THE DISCRETION TO REFUSE RELIEF
52. The power of the Court to refuse relief in the exercise of its discretion may in some cases provide protection to a public authority from retrospective changes in the common law. There are a number of cases where the Courts have refused substantive relief on the grounds that to quash a decision would be detrimental to good administration
.

53. This line of authority is though inadequate to protect a public authority from a retrospective change in the common law for two main reasons. The first is the same as that considered in relation to the time limits for bringing proceedings considered above, that is that it is of no assistance if a litigant has a private law right against the public authority where he has a remedy as of right.

54. The second is that the only relevant basis upon which discretionary relief could be refused on application for judicial review in this category of case is that it would be detrimental to good administration. That is obviously not the same concept as the unfairness in giving retrospective effect to a change in the common law.  There may be no detriment to good administration in allowing a claim to be brought out of time and granting substantive relief despite the fact that it is unfair on the public authority to do so. I have not been able to find any case where relief has been refused simply on the basis that it would be unfair on the public authority to give retrospective effect to a change in the common law.
55. The circumstances in which a remedy could be refused in private law depends on the claim in play, what defences there are to it and whether relief lies as of right or is discretionary. It is beyond the scope of this paper to review all possible cause of action in private law. Suffice it to say there is no general defence in private law that provides a public authority with a defence if it has acted in good faith on a settled view of the law. In both Kleinwort Benson v Lincoln City Council
 and Deutsche Morgan Grenfell v Inland Revenue
  the House of Lords did not regard it as a sufficient defence to the claim that the relevant rule of common law had changed since the acts complained of took place. Accordingly if the claim lies in private law, rather than public law, it will not be a defence in itself that the law has changed since the acts which give rise to the liability took place.

56. The ability of the Court to refuse a remedy is therefore an inadequate control mechanism to protect a public authority from retrospective changes in the common law. 

HUMAN RIGHTS CONSIDERATIONS
57. I have adverted to these briefly above.  The principal provision which is in play is Article 7 of the ECHR. As already observed that provision is confined to criminal proceedings. Although what these are bears an autonomous Convention meaning it plainly does not cover all types of civil proceedings. On any view therefore Article 7 is going to be an inadequate control mechanism for retrospective alteration of the civil law.

58. Occasionally a retrospective change in the civil law may infringe Article 6 of the ECHR. An incident of article 6 is the right of access to the court. It is established that if the Government is a party to litigation and seeks to defeat a litigant’s claim by the passing of retrospective legislation then it may infringe Article 6 of the ECHR. The point arose in National and Provincial Building Society, the Leeds Permanent Building Society and the Yorkshire Building Society v United Kingdom
. 
59. In that case Parliament had passed legislation which rendered incapable of success claims by the Building Societies for restitution of tax they had paid since 1986. That payment had been found to be unlawful as a result of the decision of the House of Lords in proceedings brought by the Woolwich Building Society. The Building Societies in the present proceedings then commenced their actions but in circumstances where, as the Court held
, they must reasonably have known that Parliament intended to close the loophole identified by the House of Lords. 

60. The European Court held that there was no breach of Article 6. They first commented
 that the right was not absolute and that Contracting States enjoyed a certain margin of appreciation. The final decision as to whether a measure was compatible was for the Court which had to be satisfied that the limitations imposed did not restrict the right of access in such a way as to destroy the very essence of the right. Any limitation had to pursue a legitimate aim and be proportionate. The reasons advanced by the State for limiting the right had to be subject to close scrutiny
. 
61. On the facts it was held there was no breach of Article 6 because:

a. The retrospective legislation merely restored the original policy intention of Parliament
.
b. The Building Societies instituted proceedings when they ought reasonably to have known that the Treasury would seek Parliament’s approval to close the loophole identified by the House of Lords
.
c. The measure was taken without regard to pending proceedings and to restore Parliament’s original intention. The Building Societies were not the particular targets of the measure sought to be impugned
.

d. The proceedings issued by the Building Societies had not even reached the inter partes stage
.
62. The National Provincial Building Society case was applied by the Privy Council in the context of Article 5 of the Convention: see Anderson and others v Scottish Ministers and Another
. There emergency retrospective legislation was passed to enable patients to be detained where that was necessary on grounds of public safety. Perhaps not surprisingly this legislation was held not to be an unjustified interference with the patients’ article 5 rights.

63. Apart from the fact that the Convention is not relevant to all claims it is apparent that retrospective alteration of the Civil law by judicial decision is rarely going to raise Convention issues. There mere fact a ruling is retrospective is going to be insufficient for there to be breach of the Convention.
PROSPECTIVE OVERRULING
64. Prospective overruling is a familiar concept both in the jurisprudence of the European Court of Justice and of the European Court of Human Rights. It has made a belated appearance in the common law
 and as a result its development is very much at the fledging stage.
65. In the European Court of Justice the theory is adopted that its rulings are limited to clarifying the scope of Community law as it ought to have been understood and applied from the time of its coming into force. It will however limit the temporal effect of its judgment in exceptional circumstances. What counts as exceptional circumstances was set out by the Grand Chamber in R (Bidar) v Ealing London Borough Council
:
“The court has taken that step only in quite specific circumstances, where there was a risk of serious economic repercussions owing in particular to the large number of legal relationships entered into in good faith on the basis of rules considered to be validly in force and where it appeared that both individuals and national authorities had been led into adopting practices which did not comply with community legislation by reason of objective, significant uncertainty regarding the implications of community provisions, to which the conduct of other members states or the commission may even have contributed…”

66. The approach in Strasbourg is different. There the European Court of Human Rights interprets the Convention in the light of the conditions of the day at time of adjudication. As a result it held in Marckx v Belgium
 that the principle of legal certainty dispensed the Belgian State from re-opening legal acts antedating the delivery of its judgment.
67. The Luxembourg and Strasbourg jurisprudence was considered by the House of Lords in Re Spectrum Plus (in liquidation)
. That case concerned a contest between a Bank and various preferential creditors as to which of them had priority in relation to the collected book debts of a company in liquidation. The Bank claimed it had priority because, it submitted that its debenture created a fixed charge over the book debts. That submission was based on the decision of Slade J in Siebe Gorman v Barclays Bank Ltd 
. The preferential creditors contended that the decision in Siebe Gorman was wrong, that accordingly the debenture created a floating and not a fixed charge and that they, and not the Bank, had priority in relation to the collected book debts.
68. The House of Lords accepted the argument of the preferential creditors and overruled Siebe Gorman. They considered that they did have power in an exceptional case to overrule a decision prospectively but held that it was not appropriate to do so in the case that was before them.
69. Lord Nicholls was prepared to contemplate a very narrow power to prospectively overrule. He expressed the principles as follows:
“40.Instances where this power has been used in courts elsewhere suggests there could be circumstances in this country where prospective overruling would be necessary to serve the underlying objective of the courts of this country to administer justice fairly and in accordance with the law. There could be cases where a decision on an issue of law, whether common law or statute law, was unavoidable but the decision would have such gravely unfair and disruptive consequences for past transactions or happenings that this House would be compelled to depart from the normal principles relating to the retrospective and prospective effect of court decisions.

41. If, altogether exceptionally, the House as the country’s supreme court were to follow this course I would not regard it as trespassing outside the functions properly to be discharged by the judiciary under this country’s constitution. Rigidity in the operation of a legal system is a sign of weakness, not strength. It deprives a legal system of necessary elasticity. Far from achieving a constitutionally exemplary result, it can produce a legal system unable to function effectively in changing times. “Never say never” is a wise judicial precept, in the interests of all citizens of the country.”
70. Lord Steyn was even more restrictive. While he was not prepared to rule out prospective overruling altogether in agreement with Lord Scott he stated that he found it difficult to see how it could be possible to permit prospective overruling in a dispute about the interpretation of a statute
.

71. Lord Hope was similarly circumspect. He commented
 that he was unable to say that there would never be cases where the interests of justice might require the removal of the retrospective effect of a judgment. He gave as an example of an appropriate case where a prospective ruling was appropriate removal of the advocate’s immunity from suit in Arthur JS Hall & Son v Simons
. Here he considered it would have been unfair to remove the immunity retrospectively on the ground that advocates would have arranged their affairs since the decision in Rondel v Worsley
 on the basis that their conduct of cases in court attracted an immunity. He concluded
:
“I would not rule out the possibility that in a wholly exceptional case the interests of justice may require the House, in the context of a dispute about the state of the common law or even about the meaning or effect of a statute to declare that its decision is not to operate retrospectively.”
72. Lord Scott was prepared to contemplate that to the extent that a judge makes new law it might be open to the House to give a prospective ruling
. He however concluded
 that he was unable to visualise a case where it would be proper to adopt this approach with regard to the meaning of the statute in relation to “the case in hand”.

73. Lord Walker agreed on this issue with Lords Nicholls and Hope
. To the same effect were Baroness Hale
 and Lord Brown
.
74. Accordingly while the majority were prepared to contemplate prospective overruling, even where the change in the law resulted from a new interpretation of a statute, they were only prepared to do so in wholly exceptional circumstances. Whatever the merits of prospective overruling as a judicial tool
 it is plain that on this basis it is of little use in controlling retrospective alterations of the common law. It is worth noting that the decision the House of Lords overturned was in the field of commercial law, had stood for over 25 years, had no doubt been relied on countless times in commercial transactions and was from a highly respected judge in the field. Despite all of this the House of Lords not only did not regard the case before them as sufficient for the exercise of  any power to prospectively overrule, but also they did not regard it as even coming with in striking distance for the exercise of such possible power.
PARLIAMENTARY INTERVENTION

75. Parliament has from time to time enacted rules that seek to limit the retrospective effect of judicial decisions. Such intervention has taken a variety of forms, been piecemeal and is not of general application. Some of it illustrates the desire of Parliament to prevent a test case having retrospective effect to enable other potential claimants to have their cases determined in their favour.
76. An example in the field of Social Security was to be found in section 104 of the Social Security Act 1990. That provided:
“(7) Subsection (8) below applies in any case where—(a) on the determination, whenever made, of a Commissioner or the court (the “relevant determination”), a decision made by an adjudicating authority is or was found to have been erroneous in point of law; and (b) in consequence of that determination, any other decision—(i) which was made before the date 

of that determination; and (ii) which is referable to a claim made or treated as made by any person for any benefit, falls (or would, apart from subsection (8) below, fall) to be revised on a review carried out under subsection (1A) above after the coming into force of this subsection.

(8) Where this subsection applies, any question arising on the review referred to in subsection (7)(b) above, or on any subsequent review of a decision which is referable to the same claim, as to any person's entitlement to, or right to payment of, any benefit—(a) in respect of any period before the date of the relevant determination; or (b) in the case of widow's payment, in respect of a death occurring before that date, shall be determined as if the decision referred to in subsection (7)(a) above had been found by the Commissioner or court in question not to have been erroneous in point of law.”
77. That section was considered by the House of Lords in Bate v Chief Adjudication Officer
. They held that on its true construction it did have the effect of preventing a claimant having her case reviewed on the basis of a subsequent decision which made clear that the initial determination in her case could not stand.

78. In the devolution legislation of 1998 Parliament made express provision for courts to have power to limit the temporal effect of a particular class of decisions. Section 102 of the Scotland Act 1998 provides that where a Court decides that a provision in any Act of the Scottish Parliament is not within the competence of that Parliament the court may make an order removing or limiting any retrospective effect of the decision or suspending the effect of the decision to enable the defect to be corrected. There are similar provisions in section 110 of the Government of Wales Act 1998 and section 81 of the Northern Ireland Act 1998.
79. Section 320 of the Finance Act 2004 seeks to address the problem by a specific amendment of the law of limitation. Under section 32(1)(c) of the Limitation Act 1980 where the cause of action is for relief from the consequences of a mistake the period of limitation does not begin to run until the claimant has discovered the mistake or could with reasonable diligence have done so. By virtue of section 320 of the Finance Act 1980, with effect from 8 September 2003, that provision no longer has effect in relation to mistakes of law in tax cases
. 
THE SOLUTION
80. If, as I submit is the case, the existing control mechanisms are inadequate to protect those who act in good faith on an established understanding of the law, from incurring liability retrospectively, the question arises as to how the problem should be addressed. I shall consider both a judge made and a legislative solution.
81. The Courts could address the problem by a greater willingness to adopt a practice of prospective overruling. The arguments for and against such a practice were usefully reviewed in Re Spectrum
. However it is quite plain that in the present climate the Courts are unlikely to prospectively overrule save in the most exceptional cases. One of the concerns is that for the Courts to do so is to involve themselves in the legislative process. There may be difficult policy judgments to make as to the extent to which one class of persons should benefit from a new rule but not others. Parliament is not only constitutionally the place for such policy judgements but may be better placed practically to strike the right balance.

82. That takes me to Legislative intervention. In my view the present approach of piecemeal patches is highly unsatisfactory. What is needed is a general rule that provides how the Courts should approach this question. What that rule should be should be a matter for debate and public consultation. The following are a non exhaustive list of possible provisions which could seek to address the problem:

a. A power like that to be found in section 102 of the Scotland Act 1998 which gives the Court a discretion to prospectively overrule in all circumstances and not just devolution matters,
b. A rule of general effect abrogating the declaratory theory of the common law but giving the Court a discretion to override it in exceptional cases.
c. Tighter provision on limitation periods to the effect that time should not be extended to bring claims based on changes in the common law.
83. The first of these alternatives has its attraction, in that it gives the Court a discretion. That would enable it to do justice in a variety of different factual circumstances. Its disadvantage is that the exercise of discretion would be by its very nature unpredictable and, unless there was a marked change in judicial attitudes, so circumspect as not to solve the general problem.

84. The second alternative would be much more radical. I would be in favour of  a general rule that changes
 in the common law should not have retrospective effect but with a discretion vested in the Court to provide in an exceptional case
 for retrospective effect if the interests of justice so required. I would make clear that the abrogation of the declaratory theory of the common law was not to prevent those who had brought proceedings to benefit from any change to the law the Court made
. I would allow a similar indulgence to those who had brought proceedings at the same time as those in the case that had changed the rule of common law
. Although the existence of a discretion vested in the Court to disapply the general rule militates against certainty, the reversal of the general rule of retrospective operation would achieve a greater change than adoption of the first rule.
85. The third alternative also has its attractions but may be difficult to fit in with the wide variety of limitation periods and the existence of so many discretionary considerations which enable the Court to extend time for litigants who could not reasonably have been expected to issue proceedings within the primary limitation periods stipulated by Parliament.

86. Whatever view one takes about the merits of retrospective changes in the common law it is submitted it is inexcusable when the change arises from changed policy considerations that those changes should have retrospective effect.
At the very least these changes should not be retrospective and the common law should follow the approach adopted by the European Court of Human Rights in this respect.

CONCLUSION
87. It is in general terms unfair to change a rule retrospectively whether it is one of statute or common law. The existing control mechanisms to prevent this are inadequate. While it may be too much to expect controls on the retrospective operation of changes in the common law to be as extensive as control on retrospective statutes, without stultifying unduly the development of the common law, more needs to be done to mitigate the effects of the legal fiction of the declaratory theory of the common law. Unless this is done that fairytale will be a nightmare that will haunt the common law for the foreseeable future.
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� Subject of course to invocation by the House of Lords of its Practice Direction of 26 July 1966 or intervention by the Legislature.


� This of course has a meaning that is autonomous from that used in domestic law: Engel v Netherlands (No.1) (1976) 1 EHRR 647. In assessing whether a matter is criminal for the purposes of Article 6 regard is had to the categorisation of then offence in domestic law, whether the offence applies to a specific group or is of a generally binding character and the severity of the penalty attached to it. This jurisprudence applies equally to Article 7: see Togher v Revenue and Customs Prosecution Officer [2007] EWCA Civ  686 at paragraph 43..


� It does not follow that changes in civil liability can be achieved with impunity. It may be a breach of the ECHR to seek to interfere with ongoing proceedings by legislation: see National and Provincial Building Society v United Kingdom [1998] 25 EHRR 127. 


� [1994] 1 AC 486 at 524 to 525 per Lord Mustill


� In Re Plewa  [1995] 1 AC 249 the House of Lords applied both the approach in L’Office Cherifien des Phosphates v Yamshita-Shinnihon Steamship Company Ltd and the more traditional approach to be found in Yew Bon Tew v Kenderaan Bas  Mara [1983] 1 AC 553 but did not suggest either approach was to be preferred. 


� That there might be unfairness in such a case was expressly recognised by Lord Nicholls in Re Spectrum [2005] 2 AC 680 at paragraph 8


� This fiction is an ancient one and is to be found in Blackstone’s Commentaries 1, at page 69: “For if it be found that the former decision is manifestly absurd or unjust, it is declared, not that such a sentence was bad law, but that it was not law”. Lord Reid, writing extra judicially, described the declaratory theory of the common law as a fairy tale that no-one even in 1972 then believed: see “The Judge as Law Maker” (1972-1973) 12 JSPTL (N.S) 22.


� [2006] UKHL 49, [2006] 3 WLR 781.


� [2001] 2 AC 19.


� See Lord Slynn at page 26H, Lord Steyn at page 28E and H, and Lord Hope at page 35C to 37E.


� See Lord Slynn at page 26C, Lord Browne Wilkinson at page 27E, Lord Steyn at page 28E, H and 29A, Lord Hope at page 35D-E, and Lord Hobhouse at page 42B-E


� [2006] EWCA Crim 2749


� R v Atkinson [1985] Crim LR 314 and R v Egan [1992] 4 All ER 470.


� [2003] 1 AC 1209


� [2006] EWCA Crim 819


� (1984) 74 Cr App R 272


� At paragraph 36.


� See for example R v Hertfordshire County Council ex parte Cheung ,The Times,  April 14 1986, CA.


� Mills v Marshall [1998] IRLR 494. See also Forster v South Glamorgan Health Authority [1988] IRLR 277 and British Coal Corporation v Keeble and others [1997] IRLR 336


� Kleinwort Benson v Lincoln City Council [1999] 2 AC 349


� [1999] 2 AC 633.


�[2005] UKHL 23. Lord Brown was particular conscious of the insidious affect of the imposition of a duty of care on the mind of a professional and the consequence of defensive social work to the detriment of the child: see at paragraph 137.





� Such an unfairness would have occurred in Awoyomi v Radford [2007] EWHC 1671 had the proceedings not been statute barred. In that case the claimants sought to sue their barristers for alleged negligence that occurred before the House of Lords had held there was a duty of care in Hall v Simons [2002] 1 AC 615. However proceedings were brought outside the time permitted by the Limitation Act 1980 and were accordingly held to be statute barred.


� The relevant ruling comes from the Court of Appeal. It is unfortunate that there was no appeal to the House of Lords on this point although they all seemed to accept the CA were right that a duty of care was owed to the child: see Lord Nicholls at paragraph 82 in speech which was agreed to by Lords Steyn, Roger and Brown. Lord Bingham, who dissented on the question of whether a duty of care was owed to the parent agreed a duty of care was owed to the child: see at paragraph 30. It is unfortunate because the effect appears to be that the House of Lords decision in  X v Bedfordshire has been departed from as a result of the decision of the Court of Appeal and without the House of Lords invoking its 1966 Practice Direction  at any stage to overrule it. The Court of Appeal has reaffirmed no duty of care is owed to the parent and that he decision of the House of Lords is unaffected by the jurisprudence on Article 8 of the ECHR: Lawrence v Pembrokeshire County Council  [2007] EWCA Civ 446.


� [1996] ICR 364 at 374D.


� Under section 67(2) of the EPCA 1978 proceedings had to be presented before the end of the three month period beginning with the effective date of termination or within such further period as the tribunal considered reasonable in a case where it considered it was not reasonably practicable for the claim to be presented in time.


� [1995] 1 AC 1.


� See footnote 19.


� “A time for everything under the law: some reflections on retrospectivity.”2005 LQR 57.


� [1998] EWCA Crim 2516, [2001] 1 Cr..App. Rep 307 at 310.


� [2007] EWCA Civ 170


� The appeal from the Court of Appeal decision in Douglas v Hello [2005] EWCA Civ 595.


� See at paragraph 44 to 48.


� Judgment was subsequently delivered by their Lordships on 2 May 2007 see [2007] UKHL 21.


� Where there is no discretion to disapply a time limit the declaratory theory of the common law can lead to a claimant being unable to pursue proceedings because time was running before he could reasonably have known that he had a viable case in law: see Awaoyomi v Radford and Postill [2007] EWHC 1671 (QB) Lloyd Jones J. 


� Although some doubts were expressed by Lord Steyn as to the legitimacy of a concept of promptness in this rule in R (Burkett v Hammersmith and Fulham London Borough Council [2002] UKHL 23 at paragraph 23 those doubts have not been accepted by the Court of Appeal: see R (on the application of Hardy) v Pembrokeshire County Council and others [2006] EWCA Civ 240.


� See RSC Order 53 rule 4.


� [2006] UKHL 49, [2006] 3 WLR 781.


� Section 320 of the Finance Act 2004.


� Metallgesellschaft v Inland Revenue [2001] Ch 620.


� From Professor Birks and Sir Jack Beatson.


� I have found the argument that there is no relevant mistake where there is a failure to predict what the outcome of a judicial decision will be much more persuasive than the contrary conclusion. It is supported by the dissenting speeches of  Lords Browne-Wilkinson  and Lloyd in Kleinwort Benson Ltd v Lincoln City Council [1999] 2  AC 349 at 358-364H and 393B-395G.


� At one time it was thought that it was not possible to rely on section 32(1)(c) of the Limitation Act 1980 unless mistake was an essential ingredient in his cause of action: Phillips-Higgins v Harper [1954] 1 QB 411. See though Deutsche Morgen Grenfell v Inland Revenue Commissioners [2007] 1 AC 558 at paragraph 22 per Lord Hoffman, at paragraph 72 per Lord Hope  at paragraph 91 per Lord Scott and at paragraphs 146 and 147 per Lord Walker.


� Sempra Metals Ltd v Inland Revenue Commissioners [2007] UKHL 34. In doing so they departed from London, Chatham and Dover Railway Co. South Eastern Railway Co  [1893] AC 429. No consideration was apparently given to prospectively overruling that case. It is submitted that the failure to do that could lead to very real unfairness in future cases not involving the Inland Revenue.


� [1998] IRLR 494


� Court of Appeal, The Times 4 April 1986


� [1983] 2 AC 309


� [1953] Ch 51. Compare Rootkin v Kent County Council [1981] 1 WLR 1186.


� Defrenne v Sabena (No.2) [1976] E.C.R.455 at paragraph 75. The formula used in that case and oft repeated was that the direct effect of Article [141] could not be relied on in order to support claims concerning pay periods prior to the date of the judgment, except as regards those workers who had already brought legal proceedings or made an equivalent claim.


� [2001] EWCA Crim 1260 at paragraph 21 per Rose LJ. See also 


� [2006] EWHC 3064 (Admin)


� [2007] EWCA Crim 2016.


� See for example R v Monopolies and mergers Commission ex parte Argyll Group [1986] 1 WLR 763, R v Secretary of State for Social Services ex parte Association of Metropolitan Authorities [1986] 1 WLR 1.


� [1999] 2 AC 349


� [2006] UKHL 49


� [1998] 25 EHRR 127


� At paragraph 109.


� At paragraph 105.


� Paragraphs 107 and 112.


� Paragraph 108


� Paragraph 109


� Paragraph 110.


� Paragraph 112. This was one ground given for distinguishing the Court’s earlier decision in Stran Greek Refineries v Greece 9 December 1994 (Series A no. 301-B)


� [2002] 3 LRC 721.


� As recently as 1999 Lord Goff stated that prospective overruling had no place in the English legal system: Kleinwort Benson Ltd v Lincoln City Council [1999] 2 AC 349 at 379. The changing judicial attitudes to the doctrine were reviewed by Lord Nicholls in Re Spectrum [2005] 2 AC 686, at paragraphs 12 to 17


� [2005] QB 812 at paragraph 69.


� (1979) 2 EHRR 330.


� [2005] UKHL 41, [2005] 2 AC 686, at paragraphs 23 to 25 per Lord Nicholls.


�[1979] 2 Lloyd’s Rep 142.





� See at paragraph 45.


� At paragraph 71.


� [2002] 1 AC 615


� [1969] 1AC 191.


� At paragraph 74.


� See at paragraph 124


� At paragraph 126.


� See paragraph 161.


� See at paragraph 162. She stated that she would not wish to rule out the possibility that the House might one day consider that the only just result was to declare that its decision should have prospective effect only including where that arose in a dispute about the interpretation of a statute.


� See at paragraph 165.


� See Arden LJ “Prospective Overruling (2004) LQR 7, Lord Roger of Earlsferry “ A Time for Everything under the law; Some reflections on Retrospectivity (2005) 121 LQR 57 and Duncan Sheehan and TT Arvind Prospective Overruling and Fixed /Floating Charge Debate (2006) 122 LQR 20.





� [1986] 2 All ER 790. The relevant rule was repealed and replaced by section 69 of the Social Security Administration Act 1992. The Court of Appeal held that while there was no nothing unfair about a rule seeking to limit retrospective effect of a judgment, section 69 did not achieve the same result as section 104 of the Social Security Act 1975: see Chief Adjudication Officer v Woods  Transcript 12 December 1997.


� The House of Lords noted this provision at paragraph 7 of Deutsche Morgan Grenfell Group plc v Her Majesty’s Commissioners of Inland Revenue [2006] UKHL 49. While the decision in that case that the taxpayer could rely on section 32(1)(c) of the Limitation Act 1980 will not apply in future tax cases under the care and management of the Commissioners of Inland Revenue it will still be relevant to all  other cases where payment is made pursuant to a demand which, with the benefit of hindsight,  was unlawful. 


� [2005] 2 AC 680.  See especially  at paragraphs 26 to 42 per Lord Nicholls


� What constitutes a change would have to be stipulated. Policy changes are easier to identify than the effect of a Court overruling an earlier decision. However, as stated above, the Criminal Courts already draw a distinction between those cases where a judicial decision makes new law and where it does not even though an earlier decision may be overruled. This approach could be applied more generally with the Court being left to adjudicate on whether a ruling it had made amounted to a change in the law having regard to particular stipulated factors.


� What is exceptional cannot be exhaustively defined in advance. The sort of case that might be included would be where the rule in question which had been overturned had long been regarded as unfair either judicially or in academic writing so that there was less risk of people having organised their affairs to their disadvantage on the basis the rule was a sound one. 


� This is not in the interests of intellectual purity, which would militate against such a rule, but in order to prevent the common law being stultified which would be a risk if those bringing proceedings could not benefit from a change in the common law. 


� That is in order to accommodate the interests of consistency as far as it is appropriate to do so without completely undermining the interests of legal certainty.
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