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“The fact that ordinarily there is no disclosure [in judicial review] is the overriding feature in relation to costs. The parties simply put forward the documents upon which they rely, subject to any direction by the court that some specific document or group of documents should be disclosed. During the eight years that I sat as an Administrative Court judge, I was not aware of the absence of disclosure becoming a source of injustice. Nor (so far as I can recollect) did counsel ever suggest that this was the case.”

(Civil Litigation Costs Review Preliminary Report by Lord Justice Jackson May 2009, chapter 7, para. 2.3)

DISCLOSURE IN JUDICIAL REVIEW PRE-TWEED

1. It is well known that the traditional position in judicial review was that:

1. the defendant has a “duty of candour” (see e.g. Belize Alliance v Department of the Environment [2004] UKPC 6; R (Quark Fishing) v SS Foreign & Commonwealth Affairs [2002] EWCA Civ 1409 at [50] and R v Lancashire CC, ex p Huddleston [1986] 2 All ER 941 “it is a process to be conducted with all the cards face up on the table”);

2. there was no general duty of inspection, disclosure etc. in judicial review unlike other civil litigation;

3. the ordering of specific disclosure in judicial review was rare. This would generally only be ordered where it was shown that the defendant’s evidence was inaccurate, inconsistent or incomplete: see e.g. R v SSE, ex p Islington BC [1997] JR 121 at 126 and 128 – 129 and R v Secretary of State for Foreign & Commonwealth Affairs, ex p WDM [1995] 1 WLR 286 at 396.

2. As the quotation above indicates Jackson LJ considered the general absence of disclosure in judicial review as an overriding feature of the procedure which helped to limit costs.

TWEED – IMPLICATIONS

(i) the decision in Tweed

3. Of course, now the starting point for understanding the requirements for disclosure in relation to judicial review is Tweed v Parades Commission [2006] UKHL 53; [2007] 1 AC 650. 

4. In Tweed the claimant in judicial review proceedings in Northern Ireland challenged a determination of the Parades Commission for Northern Ireland permitting, on conditions, a proposed procession by a local Orange lodge to take place in a predominately Catholic town on Easter Day 2004. The claimant asserted that the conditions were unlawful since they constituted a disproportionate interference with his rights protected by articles 9, 10 and 11 of the European Convention. The chairman of the commission swore an affidavit summarising the effect of specific documents, including police reports, an internal memorandum of the commission and two situation reports, which were material to the determination. The claimant sought specific disclosure of the documents under RSC (NI) Ord 24, which applied the same principles as those applicable under the CPR. The case went to the House of Lords.

5. There were three substantive speeches: Lord Bingham, Lord Carswell and Lord Brown. Lord Hoffmann and Lord Rodger agreed with the speeches of both Lord Carswell and Lord Bingham.

6. Lord Bingham noted (see para. 2) that:

 “[t]he disclosure of documents in civil litigation has been recognised throughout the common law world as a valuable means of eliciting the truth and thus of enabling courts to base their decisions on a sure foundation of fact. But the process of disclosure can be costly, time-consuming, oppressive and unnecessary, and neither in Northern Ireland nor in England and Wales have the general rules governing disclosure been applied to applications for judicial review. Such applications, characteristically, raise an issue of law, the facts being common ground or relevant only to show how the issue arises. So disclosure of documents has usually been regarded as unnecessary, and that remains the position”.

7. His Lordship then referred to “the minority of judicial review applications in which the precise facts are significant” and where orders for specific disclosure could be made. He considered that “[s]uch applications are likely to increase in frequency, since human rights decisions under the Convention tend to be very fact-specific and any judgment on the proportionality of a public authority's interference with a protected Convention right is likely to call for a careful and accurate evaluation of the facts” but that even in such cases disclosure orders would not to be “automatic” in judicial review cases – the test remained: is it necessary in order to resolve the matter fairly and justly? 

8. Where though a public authority relies on a document as significant to its decision, Lord Bingham indicated that it is ordinarily good practice to exhibit it as the primary evidence. This is because “[a]ny summary, however conscientiously and skillfully made, may distort. But where the authority's deponent chooses to summarise the effect of a document it should not be necessary for the applicant, seeking sight of the document, to suggest some inaccuracy or incompleteness in the summary, usually an impossible task without sight of the document. It is enough that the document itself is the best evidence of what it says”. Where there are said to be reasons (arising, for example, from confidentiality, or the volume of the material in question) why the document should or need not be exhibited then the judge to whom application for disclosure is made must then rule on whether, and to what extent, disclosure should be made (see para 4).

9. Lord Carswell referred to the traditional approach to disclosure in judicial review which was “more narrowly confined” than in other civil litigation and examined the reasons for this restrictive approach namely (i) the duty of candour (see above); and (ii) the undesirability of allowing “fishing expeditions” (see para. 31). He also referred to the various calls for a more liberal approach: e.g. Law Comm report Administrative Law: Judicial Review and Statutory Appeals (1994). 

10. His Lordship considered that the time had come “to substitute for the rules hitherto applied a more flexible and less prescriptive principle, which judges the need for disclosure in accordance with the requirements of the particular case, taking into account the facts and circumstances” (para. 32). However, he noted that “[i]t will not arise in most applications for judicial review, for they generally raise legal issues which do not call for disclosure of documents. For this reason the courts are correct in not ordering disclosure in the same routine manner as it is given in actions commenced by writ. Even in cases involving issues of proportionality disclosure should be carefully limited to the issues which require it in the interests of justice.”

11. Lord Brown began by noting that in England & Wales CPR Pt 54 “makes no mention at all of disclosure and the practice direction issued under it states, at paragraph 1, no more than “Disclosure is not required unless the court orders otherwise””. Despite this “[t]hat the court has power to make disclosure and inspection orders under Part 31 is not of course in doubt, whether orders for standard disclosure under rule 31.6 or for specific disclosure or inspection under rule 31.12 or for inspection of individual documents mentioned in, for example, an affidavit under rule 31.14(1)(d)” (see para. 44).

12. Lord Brown went as far as to say “disclosure orders are likely to remain exceptional in judicial review proceedings, even in proportionality cases, and the courts should continue to guard against what appear to be merely “fishing expeditions” for adventitious further grounds of challenge” (emphasis added). His Lordship said that:

 “[i]t is not helpful, and is often both expensive and time consuming, to flood the court with needless paper. I share, however, Lord Carswell's (and, indeed, the Law Commission's) view that the time has come to do away with the rule that there must be a demonstrable contradiction or inconsistency or incompleteness in the respondent's affidavits before disclosure will be ordered. In future, as Lord Carswell puts it, “a more flexible and less prescriptive principle” should apply, leaving the judges to decide upon the need for disclosure depending on the facts of each individual case”.

(ii) the impact of Tweed

(a) introduction

13. What then has been the impact of the more flexible and less prescriptive approach to disclosure in judicial review?

(b) cases

14. Judicial review case-law considering Tweed in an application for disclosure in judicial review is somewhat limited.

	CASE & DATE
	FACTS
	DISCLOSURE
	NOTES

	R (Actis SA) v Secretary of State for Communities & Local Government [2007] EWHC 344 (Admin) 5/2/2007
	Application for further disclosure of documents in JR.

Challenge to Approved Documents laying down detailed specifications  for multi-foil insulation products under Building Regulations.

One of grounds legitimate expectation on basis of a letter written by DCLG following an earlier meeting.

A FOIA request revealed that there were e-mail exchanges between those attending meeting and drafts of the letter in issue which had not been disclosed.


	SSCLG no objection to disclosure in respect of documents relating to meeting and drafting of letter (save those which were legally privileged).

Applicant though also sought disclosure in relation to events surrounding the issue of a later circular which made reference to the subject matter of the JR claim.

Judge refuses to order such disclosure “I do not see that it would be right, let alone necessary, for the fair disposal of the case to make a sweeping order requiring the production of internal document beyond what has already been produced in correspondence in this litigation or in answer to the Freedom of Information Act response.”
	Bean J. said (see para. 13) 

“The test in judicial review remains, as their Lordships made clear in Tweed, more restrictive than in an ordinary claim in the Queen's Bench or Chancery Division general lists, where there is a presumption in favour of disclosure of all unprivileged documents relevant to the issues in the case. The claimants either have a case based on the early dealings between the parties or they do not. I make no order for disclosure beyond the limited one [the SSCLG agreed to].”

At end of later substantive hearing in Actis ([2007] EWHC 2417 (Admin)) Charles J. said “in my view there has been a failure by the Department and those advising it in this litigation to properly appreciate the seriousness and potentially far reaching effects of the allegations the Department was facing and to deal with the issues … fully and with proper regard to the duty of candour”.

	R (AA, CK) v Secretary of State for Foreign and Commonwealth Affairs, Secretary of State for Defence [2008] EWHC 2292 (Admin) 18/7/2008
	Claimants Iraqi nationals working for British authorities in Iraq. 

Government announce scheme of assistance for such persons. Scheme subject of JR alleging it irrational, unfair and disproportionate.

Disclosure sought (relying on Tweed) pre-permission of advice given to ministers about devising the scheme. 
	Mitting J. refuses disclosure
	Mitting J.:

Accepts the appropriate test is that stated by Lord Bingham in Tweed namely “whether … disclosure appears to be necessary in order to resolve the matter fairly and justly”

“Applying that test at this stage of these proceedings, it is in my judgment not necessary for the disclosure of documents relating to advice given to ministers about this scheme. The claimants can argue … that the scheme is irrational because it places inadequate weight on the risk to individuals, that it is over rigid for the same reason and that it may not therefore have been applied fairly in the case of these individuals … [the claimants do] not need the prior disclosure of documents to advance them. Accordingly, applying Lord Bingham's test, there is no need to resolve the application for permission fairly and justly for disclosure of these documents”.

	R (BMA) v GMC [2008] EWHC 2602 (Admin) (3/10/2008)
	Application for permission to apply for JR of GMC decision to end concession to doctors 65+ that need not pay annual retention fee to remain on medical register. This action was taken because the GMC concluded on leading counsel’s advice that concession was in breach of the Employment Equality (Age) Regulations 2006 and was not justified.

The BMA relying on Tweed sought disclosure of “further material. That includes a preliminary written advice from leading counsel, instructions given to her and notes and the like evidencing discussions within the GMC concerning this topic”. 

The claimants wanted “to explore the depth of discussion within the GMC of the question of justification …” which matters were summarized in the GMC’s evidence 
	Disclosure refused.

Permission granted.
	Burnett J. 

“Given the nature of the challenge mounted by the BMA and the detailed material put before the court by the GMC in particular, I am quite unpersuaded that the GMC should properly have disclosed more background material”

	R (FoE) v SSBERR [2008] EWHC 2983 (Admin) (6/10/2008)
	JR by FoE and Help the Aged alleging failure to comply with duties under Warm Homes and energy Conservation Act 2000 by not ending “fuel poverty”

Seek disclosure of 3 categories of document: (i) all records of, meetings of the Ministerial Group and the Fuel Poverty PSA Management Board between certain dates; (ii) reports to such meetings, agendas of such meetings, and minutes of such meetings; and (iii) such other documents as have not been disclosed in these proceedings, which evidence a decision making process leading to the final decision of the defendant that it was not reasonably practicable to take any measures other than those that were already being taken to meet the 2010 and 2016 targets.

Claim based on: (i) statutory interpretation; and (ii) Wednesbury unreasonableness.

Claimant says “disclosure is needed here to get a true and comprehensive account of the way in which relevant decisions have been taken.
	McCombe J. refuses disclosure
	Judge says “the primary thrust of these proceedings is for the court to consider and decide the issue of statutory interpretation that arises under the Act” and “[i]n the circumstances, I am not satisfied that it is necessary in order to deal with that main issue, to order the disclosure that is now sought”

Notes submission of defendant that “notwithstanding the potential relevance of documents, I should be wary of disclosing documents at high levels of Government which, at first sight, may well attract considerations of confidentiality”

The Judge said he would bear that in mind, but noted that the defendant accepted “that there is no claim to public interest immunity and it is a question of balance for me to decide on the one hand the relevance of the documents, and to bear in mind the need for disclosure in the face of the general principle of confidentiality. Confidentiality is a recognised feature of the limitation of discovery in all civil proceedings. For example, the court is always anxious to protect trade secrets from disclosure in litigation, save insofar as such disclosure is necessary to achieve justice”.


15. So only four cases I can find dealing with Tweed in applications for disclosure. 

16. Moreover in none of those cases there were orders for disclosure made save for the limited order consented to by the defendant in Actis. 

17. There may be a number of reasons why there is so little case-law and so little success in obtaining contested orders:

1. because in many judicial review cases (e.g. immigration, social security, planning etc.) there will very often be nothing to disclose beyond the documents the claimant already has e.g. any relevant guidance or policy, materials provided by the claimant and the decision. Moreover, as Lord Bingham noted in Tweed judicial review applications “characteristically, raise an issue of law, the facts being common ground or relevant only to show how the issue arises. So disclosure of documents has usually been regarded as unnecessary, and that remains the position” (see para. 3);

2. because defendants may well have disclosed any other relevant documentation in response to the letter before claim. The standard letter before claim contained in the Judicial Review pre-action protocol includes the following “The details of any documents that are considered relevant and necessary (Set out the details of any documentation or policy in respect of which the disclosure is sought and explain why these are relevant. If you rely on a statutory duty to disclose, this should be specified)”;

3. because in any event defendants ordinarily comply with their duty of full and frank disclosure either: (i) when filing and serving their Acknowledgment of service; or (ii) when filing and serving their evidence post-permission;

4. because defendants are in the light of Tweed voluntarily making disclosure when requested post- evidence.

18. I want to spend a moment exploring 4. by reference to two post-Tweed cases which involved requests for disclosure.

(c) the impact of Tweed, beyond the reported cases

(i) Queen Mary University of London v Higher Education Funding Council for England [2008] EWHC 1472 (Admin)

19. This was a claim for judicial review of a decision of the Higher Education Funding Council for England (“HEFCE”) to recover from Queen Mary University of London (“QM”) a total £852,000 of research support grant funds relating to the year 2006/7. The basis upon which the recovery was sought to be made is that HEFCE considered that QM was in breach of the terms or conditions applicable to obtaining such a grant. The case turned on the meaning of the phrase “open competition” in the terms and conditions.

20. Following service of HEFCE’s evidence QM made extensive requests for further disclosure from HEFCE. HEFCE regarded these requests as a fishing expedition but determined that the best course was to meet the requests rather than engage in an interlocutory dispute on such matters. 

21. The HEFCE had already fully reviewed its paper files, however, in response to the request for further disclosure HEFCE made further specific enquiries of various officers and it undertook a more general trawl of electronic records bearing either on the development of the terms and conditions or on the position of QM. 

22. HEFCE’s IT department were instructed to search for any emails between a number ofnamed officers, for any email containing any of a large number of terms relevant to the proceedings including “QM” and “open competition”. HEFCE's Freedom of Information Act staff advised on the search process. The process was extremely thorough, expensive and time consuming. 

23. As a result a large volume of material was sent to QM.

24. In its skeleton and at the hearing QM sought to place specific reliance on a small number of disclosed internal e-mails and other internal documents discussing the meaning of “open competition”. However, in terms of the overall result the exercise did not assist QM. The learned Judge finding against QM on this issue, although QM succeeded on the basis of lack of delegated authority for the decision to recover.

(ii) Primary Health Investment Properties Ltd & Others v The Secretary of State for Health & Others [2009] EWHC 519 (Admin)

25. In this case the claimants challenged the dispute resolution procedure adopted under the NHS (Personal Medical Services Agreements) Regulations 2004 for determining the “current market rent” of GP premises whether these are in dispute between the GPs and the PCT. The determination of the rent was carried out by the National Health Service Litigation Authority Family Health Services Appeal Unit (“the Appeal Unit”) as the Secretary of State’s delegate. One of the grounds of challenge related to the Appeal Unit appointing the Chief Executive Office of the Valuation Office Agency (“CEO VOA”) to advise it on the dispute. It was said that the CEO VOA was “tainted” with apparent bias, because of the prior involvement of the District Valuer (also part of the VOA) in acting on behalf of the PCT in the initial negotiations over rent with the GPs.

26. After service of the defendants evidence the claimants sought specific disclosure of further documentation including: (i) documentation relating to the historic and current role of the VOA in the NHS rent dispute resolution process; and (ii) the DV’s file which had been forwarded to the CEO VOA in this case.

27. The defendants determined not to resist disclosure and made the disclosure sought.

28. As regards (i) while this contained some material which the claimant sought to rely on to embarrass the defendants it did not prove decisive. 

29. In contrast as regards (ii) the DV file proved critical. The learned Judge noted:

“112. … To the uninitiated, the file appears to be precisely what one would expect from a file of any surveyor in private practice acting for a client on an ordinary commercial rent review. It contains the correspondence with the Doctors' surveyor and notes of telephone and other conversations, negotiating the matter, some of which appear to have been “without prejudice”, communications with the “clients” (the PCT) and notes of billing and so forth …

115. There seems to be little doubt that in this case the DV was instructed to act, and did act, on behalf of the PCT just like any other surveyor advising in a rent review context. It is proposed that he should continue to do so in the dispute resolution procedure …

117. The provision of the DV's case file to the CEO VOA, as required by this standard practice, appears strange and disconcerting to those used to the conduct of litigation or even non-litigious rent review matters, either by way of arbitration or expert determination.  It would be unheard of in such matters for the judge, arbitrator or independent expert (or anyone advising him) to see the case file of the expert who has acted on behalf of one of the parties. Inevitably such files contain materials, such as records of or references to “without prejudice” negotiations, which would be privileged to both parties and would never be disclosed to the decision maker. If any such material were to be disclosed to the decision maker it would have to be disclosed equally to the other party.

…

130 It seems to me, therefore, that the perception of the fair minded observer would be that the VOA in its two roles in these cases is no different from any other expert surveyor advising a client.”

(iii) some observations

30. These are just two cases and hence one cannot draw any firm conclusions. However, I would make the following observations:

1. post Tweed defendants may be more willing to simply make the disclosure requested rather than engage in interlocutory proceedings seeking to resist this;

2. the costs of undertaking a disclosure exercise can be substantial;

3. in the HEFCE case the disclosure was undertaken voluntarily but on the basis that the defendant reserved its position on costs in relation to the exercise – in the event both parties agreed to bear their own costs of the proceedings and so the issue of the costs of the exercise were untested;

4. the exercise can also add greatly to the documentation placed before the Court;

5. at present unlike disclosure in ordinary civil litigation defendants do not get the benefit of any similar disclosure exercise from the claimant.

31. Some have suggested that given the increased use of disclosure in judicial review the time has come to regulate this in the rules: see Fordham [2007] JR 195 and see also Sanders [2006] JR 194 on the advantages of the greater discipline and regulation of disclosure under CPR Part 31 as opposed to disclosure in judicial review at present (e.g. express limitation on collateral use, use of “disclosure statements” etc.).

32. Amongst the criticisms made of the traditional position was that both: (i) the scope of the duty of candour and; (ii) the principles governing where specific disclosure would be ordered, were unclear. However, it seems questionable whether Tweed has done anything to improve the situation. The duty of candour remains doubtful as to its scope and whether further disclosure will be ordered is to be determined on a case by case basis.

(d) bases for resisting disclosure

33. Relevance and necessity: these are the key tests for disclosure: see Tweed – the test being whether disclosure appears necessary in order to resolve the matter fairly and justly. Linked to this is the need to guard against “fishing expeditions” (see para. 56 of Tweed).

34. Volume of material: the volume of material which it would be required to consider disclosing can be a basis for resisting disclosure: see paras. 4 and 37 of the speeches in Tweed. 
35. Confidentiality: confidentiality is also a basis for resisting disclosure: see paras. 33, 37 and 57 of the speeches in Tweed.

36. PII: As Lord Carswell recognised in Tweed at para. 33 PII would be a basis for resisting disclosure, and see also FoE above. In civil and criminal proceedings material protected by PII is not disclosed at all: see RB (Algeria) v Secretary of State for the Home Department [2009] UKHL 10[2009] 2 W.L.R. 512 (at para. 103) and see Tweed. The position is different where there is a special advocate procedure, see again RB. See also Secretary of State for the Home Department v AHK, GA, AS, MH, FT, NTFM [2009] EWCA Civ 287 on when a special advocate should be appointed in a case where a decision under challenge is based at least in part on material which is subject to PII. 

37. In relation to PII see also see also R(Al-Sweady) v Secretary of State for Defence [2009] EWHC 1687 (Admin). This is an example of disclosure in judicial review (or rather the lack of it) making headline news: http://news.bbc.co.uk/1/hi/uk/8053094.stm.

38. These were judicial review proceedings seeking that a new independent and effective investigation, satisfying the requirements of Articles 2 and 3 of the Convention , into the allegations of murder and ill-treatment by British forces in Iraq. The case was heard by a Divisional Court (Sweeney and Silber JJ and Scott Baker LJ). The judgment refers to “disturbing failures by the [MoD] in its handling of the process for putting Ministerial PII Certificates and Schedules before the Court” (see para. 1). The failings are extensively discussed in the judgment. Thus the Court referred to the signing by the Secretary of State of a “false PII Certificate and Schedule”  in respect of which a significant proportion of the redacted material had previously been disclosed in other proceedings.
39. The Court said:

“13  … the fundamental issue is that the Court should never have been misled. As Laws LJ made clear at paragraph 50 of the judgement in R (Quark Fishing) v Secretary of State for Foreign and Commonwealth Affairs [2002] EWCA Civ 1409 , there is a very high duty on central government to assist the court with full and accurate explanations of all the facts relevant to the issue that the court must decide. To state the obvious, the systems for dealing with PII claims in the Courts of England and Wales depend, if a Ministerial Certificate and Schedule are advanced in support of a claim, upon the scrupulous accuracy of the whole of the content of those documents. The more so if the content of the Schedule is sensitive (as is invariably the case), and cannot therefore be disclosed to the party seeking disclosure of the underlying material, who thus cannot contest its content. Especially so, if (as here) that Schedule deals with issues of national security, in relation to which (in accordance with well-established principles) the Court must accord the Minister's assertions considerable weight in the balancing exercise. 
14. The Courts necessarily proceed upon the basis that Ministerial Certificates and Schedules are the product of a scrupulous process of preparation and checking, designed to ensure the complete accuracy of their whole content. Indeed, one member of the Court has experience over many years, as a practitioner, of participation in that process mostly in relation to other Ministries. Clearly, something went badly wrong in this case”.

40. The Treasury Solicitor and Head of the Royal Military Police were apparently summoned to explain the failures to the Court. The Treasury Solicitor indicated that letters had been sent to the Permanent Heads of Departments reminding them of the “rigorous nature and extent of our duties of disclosure”. The Divisional Court did recognise that “, it is not suggested that either of the Ministers, or the Treasury Solicitor, or counsel instructed in the case were aware of this state of affairs at the time of the PII hearings in these proceedings”.

THE FOIA

(i) the FOIA/ the EIR 

41. This is not the place to review in detail the rapidly developing jurisprudence on the FOIA and the EIR.

42. I do though want to consider the interaction of the FOIA/the EIR in judicial review proceedings.

(ii) the BARD case

43. The case of Bard Campaign, David Bliss v Secretary of State for Communities and Local Government [2009] EWHC 308 (Admin) provides an useful illustration of how FOIA/EIR requests and the responses to these can be used: (i) to obtain additional information relevant to a decision-making process which it is intended to challenge; and (ii) as the basis for a ground of challenge in judicial review proceedings. 

44. The case concerned a challenge by way of judicial review to the Government’s Eco-towns policy. The claim alleged that there had been inadequate consultation in respect of the policy and the process of beginning to shortlist sites for an Eco-town. The challenge was principally focused on a consultation document issued in April 2008 entitled “Eco-towns — Living a Greener Future” (“ELGF”). The ELGF short-listed 15 potential Eco-town sites and sought preliminary views on these. It asked that responses to ELGF be sent no later than 30 June 2008.

45. In the period following the issue of the ELGF a number of persons including the claimants’ solicitors made FOIA/EIR requests for a very large quantity of documentation relating to the process that led to the short-listing of the 15 sites and the rejection of the remainder of the 57 sites the subject of Eco-town bids. It was intimated by the claimants’ solicitors that the information sought was required in order for a response to be made to the ELGF consultation. 

46. DCLG responded to the FOIA/EIR request indicating that because of the volume of material requested additional time would be needed to respond. In the event the requests were responded to on 12 June 2008, only some 18 days before the ELGF consultation period ended. Some additional documentation was provided pursuant to the requests but much was withheld relying on various exemptions.

47. Of course the Sedley requirements for proper consultation include that “it must include sufficient reasons for particular proposals to allow those consulted to give intelligent consideration and an intelligent response; adequate time must be given for this purpose”.

48. The claimants in the judicial review argued that the Secretary of State had failed to provide adequate information to enable informed representations to be made. Instead, information had been produced late, had dribbled out in response to requests and some relevant (and non-confidential) material was still being withheld from the public.

49. Following service of the Secretary of State’s evidence in the judicial review proceedings the claimants made an application for specific disclosure of all the documentation the subject of FOIA/EIR requests and which had been withheld. Because the case had been expedited there was no time to get the disclosure application on before the substantive hearing and initially the claimants intimated that the application should be dealt with as an aspect of relief in the event that the claim succeeded. 

50. However, the claimants on the first day of the substantive hearing changed their position and sought to have the disclosure application determined at the outset. The learned Judge refused. He took the view that of the judicial review succeeded without the need for disclosure, then that would be an end of the matter. Conversely, if the claimants did not succeed without disclosure, or succeeded only partially without disclosure, then the need for disclosure could be assessed after judgment with a better understanding of the issues. Accordingly he made a case management order that argument should proceed in the first instance without disclosure. Following which the learned Judge would then give a short oral judgment describing the conclusions that he reached on each ground and his reasons. At that stage it would then be open to the claimants to proceed with the application for disclosure if they considered that the application was still warranted.

51. Walker J. rejected the ground of challenge based on the absence of adequate information. He considered that the information contained in the ELGF consultation document itself was sufficient to allow adequate consultation responses without the disclosure of any further additional information.

52. Following the judgment on the main issues the learned Judge entertained and rejected as misconceived the disclosure application on the basis that none of the information sought was required in order to allow consultation responses and hence also did not need to be disclosed for the fair disposal of the judicial review proceedings.

(iii) the limitations on the effectiveness of the FOIA/EIR in support of judicial review proceedings  

53. In the period prior to commencement of judicial review an FOIA/EIR request can be a useful way of obtaining information relevant to a prospective judicial review. An FOIA/EIR request can be made before, at the same time as, or even in the letter before claim.

54. However, there are limitations to the usefulness of the FOIA/EIR in this regard. 

55. Where the requests are wide ranging the public authority is likely to rely on s. 10(3) of the FOIA to extend the 20 day period for a response to a longer period. While this only allows for an extension for a “reasonable time” given the strict and short time limits applicable in judicial review the effectiveness of the FOIA/EIR as an aid to judicial review proceedings may be limited. An authority can also refuse a request if it estimates that it will cost them in excess of the appropriate cost limit to fulfil a request. This is likely to be easily exceeded for complex requests, however see Home Office v ICO [2009] EWHC 1611 (Admin).

56. Moreover, where the request is refused it is likely that the FOIA/EIR will be of no further use. While a complaint can be made to the ICO the time taken to consider this is likely to render it useless in terms of any judicial review proceedings. The BBC reported on 3 July 2009 that “the Campaign for FOI said it took an average 19.7 months [for the ICO] to issue formal notices - one took nearly four years”. Moreover, when one builds in an appeal to the Tribunal and beyond that to the Higher Courts it is likely that nay judicial review proceedings would be over long before the FOIA/EIR request was effected.

57. Where in the lead up to proceedings the FOIA/EIR proves ineffective the only option is to pursue an application for disclosure in the event that a request for such documents made in the letter before claim is not acceded to. Of course in a disclosure application it is necessary to demonstrate that the request is necessary and relevant to the contemplated grounds of challenge. The Courts will following Tweed be astute to resist “fishing expeditions”. No test of relevance/necessity applies under the FOIA/EIR – under that legislation fishing expeditions are perfectly permissible.

58. The CPR allow for applications to be made pre-commencement of proceedings: see CPR 31.16 and s. 33 of the Supreme Court Act 1981. The court may make an order under this rule only the applicant and respondent are likely to be a party to subsequent proceedings and where if proceedings had started, the respondent’s duty by way of standard disclosure, set out in CPR 31.6, would extend to the documents or classes of documents of which the applicant seeks disclosure. The Court must also be satisfied that disclosure before proceedings have started is desirable in order to (i) dispose fairly of the anticipated proceedings; (ii) assist the dispute to be resolved without proceedings; or (iii) save costs

59. It is also worth noting the case of R (Alison Hardy) v Milford Haven Port Authority [2007] EWHC 1883 (Admin); 2007] EWCA Civ 1403. The claimant had been refused permission by the High Court and Court of Appeal in respect of proceedings challenging planning permission granted in respect of Milford Haven. In further proceedings disclosure was sought of a information relating to the safety of those proposals and which had been refused. The claimant had complained to the ICO about the refusal. The ICO had upheld the complaint but the Authority had appealed to the Tribunal. The claimant sought to short-circuit this by the device of proceedings aimed at the refusal to disclose. Beatson J. at first instance said:

“20. The defendant resists leave on a number of grounds. First, the claimant has an alternative remedy and has pursued that alternative remedy to the Information Commissioner and to the information Tribunal under the regulations. Mr Price-Lewis QC, supported by Mr Tromans on behalf of the first interested party, submitted that the regime dealing with public access to information of this sort in those regulations is the means to obtain such information. The regulations contain crafted exceptions and requirements to balance the different public interests which could be avoided in judicial review proceedings. In the light of the inapplicability of the Freedom of Information Act 2000 to the Port Authority, he argued that the Environmental Information Regulations are the means by which environmental information is made available.

…

23. Having taken account of the submissions, I have concluded that this is not a case in which this court should grant permission. In relation to environmental information, Mr Wolfe accepts that the claimant has an alternative remedy under the regulations. That remedy has been pursued and indeed has been pursued since 15 November 2005 — over a year before these proceedings were launched. To allow judicial review in relation to such material would be duplication and would risk circumventing the system in the regulations, both procedurally and substantively. It would risk doing so substantively because of the limitations to the right of access to information and the exceptions to the right to information set out in Regulation 12”

SUBMISSION/ADVICE TO MINISTERS – A CASE STUDY

(i) introduction

60. Finally, I want to look at submission/advice to Ministers as exemplifying the change in practice in recent years as regards disclosure.

61. It was not so long ago that submission/advice to Ministers were considered to be a class of documents subject to PII and not disclosable.

62. Now it is not at all uncommon to see reference to submission/advice to Ministers in judgments these being documents disclosed in the course of the proceedings: see e.g. R. (Redcar and Cleveland Borough Council) v Secretary of State for Business Enterprise and Regulatory Reform [2008] EWHC 1847 (Admin) (judicial review of a decision of the defendant secretary of state granting consent for an offshore wind farm, para. 59); R (Brooke) v Parole Board [2007] EWHC 2036 (Admin); [2007] H.R.L.R. 46 (para. 60); R. (Bancoult) v Secretary of State for Foreign and Commonwealth Affairs [2006] EWHC 1038 (Admin) (para. 56) and Chagos Islanders v Attorney General [2003] EWHC 2222 (QB).

63. How did we get to this position?

(ii) a footnote to the Alconbury litigation

64. There is a footnote to the Alconbury litigation relevant to disclosure. One of the cases that ultimately went to the House of Lords on the compatibility of the planning system with Article 6 was R v Secretary of State for the Environment, Transport & Regions ex p. Holding & Barnes plc. This was a judicial review seeking to challenge the Secretary of State’s calling in of a planning application as being a breach of Article 6. The claimant sought disclosure of the submission to minister (if there was any) on whether to call-in. And the application ended up before the Court of Appeal. The application was refused by Sedley LJ and Ward LJ on the basis that disclosure was unnecessary:

“8. … The argument that his clients have in effect been "picked on" will depend, as I understand it, upon the facts of the case, the contents of the policy and the reasons given in the letter, which are determinative of the Secretary of State's reasons. If, but only if, there was some good evidential reason for [the claimant] to come before this court and say, "They are not the Secretary of State's true reasons", would the court be considering how much of the source material of the decision ought to be disclosed. But that is not this case. 

9. Equally, the alleged incompatibilities with Article 6 raise serious constitutional issues; but they are issues not of what happened in the particular case but of the compliance of the procedures either prescribed or adopted by the Secretary of State with the standards set by the Convention and now binding domestically. For this purpose too it seems to me that [the claimant] … does not have a need to see any … advice”. 

65. The Secretary of State had resisted disclosure principally on the basis that it was unnecessary but in the alternative submitted that any submission to ministers was subject to PII. In argument the purported reliance on PII as a fallback was said by Sedley LJ to be the strongest factor in the case in favour of disclosure! Sedley LJ went out of his way to emphasise that a submission to ministers was within a class of documents that could be disclosed but only where it was relevant.

(iii) the NAHS case – and the “best evidence rule”

66. In R (National Association of Health Stores) v Secretary of State for Health [2005] EWCA Civ 154 the appellant challenged the prohibition of the sale for medicinal purposes of kava kava, a herbal tranquilliser, and its use in foodstuffs. After obtaining information and advice, the Secretary of State had made orders prohibiting the sale of kava kava for medicinal and food purposes. It was alleged that the Minister had authorised these orders in ignorance of relevant information.

67. In defending the case a witness statement was filed describing the decision-making process within the Department and summarizing the content of the submission to ministers. An application for disclosure of the submission itself was refused at first instance and not renewed before the Court of Appeal. Both sides were on appeal content to rely on the witness evidence to advance their cases. However, Sedley LJ said (see para. 46) that this involved the Court “being required to ignore the best evidence rule by being made to rely on a second-hand account of a document of which the original was available”. Sedley LJ noted that

“47. … there was no question of public interest immunity. (If there had been, of course, secondary evidence would have been as inadmissible as primary evidence.) It was simply that it was contrary to policy to make voluntary disclosure of ministerial briefings. If that is so, then it seems to me entirely inconsistent to tender and rely on a secondary account instead. The courts would not allow a private litigant to do this, and in a legal system in which the state stands before the courts on an equal footing with its citizens there is no good reason to allow government to do it..

…

49. But for this tactical consensus we were in agreement that we would have required the briefing to be produced. The best evidence rule is not simply a handy tool in the litigator's kit. It is a means by which the court tries to ensure that it is working on authentic materials. What a witness perfectly honestly makes of a document is frequently not what the court makes of it. In the absence of any public interest in non-disclosure, a policy of non-production becomes untenable if the state is allowed to waive it at will by tendering its own précis instead”.

68. Sedley LJ described the approach of the Judge at first instance in relation to disclosure as “reflect[ing] an approach which today is unnecessarily protective of government, and of government alone, in public law proceedings brought not as of right but with permission which will have been given only in the light of the state's initial response” (see para. 60).

69. The best evidence rule referred to by Sedley LJ in this context is endorsed by the House of Lords in Tweed at para. 4 (per Lord Bingham “Any summary, however conscientiously and skilfully made, may distort … the document itself is the best evidence of what it says …”).

70. There is a link between the best evidence rule and the rule that disclosure must ordinarily be made of documents referred mentioned in a statement of case or witness statement, see CPR 31.14.

(iv) the impact of FOIA/EIR

71. The Information Tribunal in Appeal No. EA/2006/0043 Baker v ICO and DCLG had to consider whether there should be disclosure of two submissions to the Deputy Prime Minister on whether to grant permission for the Vauxhall Tower in London. The Inspector had recommended refusal. The Secretary of State had granted permission. The submissions were thereafter requested but refused under the EIR. The ICO considered that the submissions should have been disclosed but redacting any advice/opinions contained within them. The appellant, Lord Baker, appealed. 

72. In refusing disclosure reliance was placed on the “internal communications” exception in reg. 12(4)(e) of the EIR. 

73. The parties to the appeal were agreed that the balance of public interest supported non-disclosure of any part of the submissions before the Minister had made the decision to grant planning permission. The issue was whether the public interest still favoured non-disclosure after the decision had been made.

74. The main factor advanced against disclosure was the risk that civil servants would be less frank and impartial in their advice and less punctilious in recording it of they knew it was likely to be exposed to public attention. It was not said harm would result from the disclosure of the particular submissions but that there would be a general impact on decision-making processes.

75. One of the factors the appellant raised as relevant (see para. 20) was that when planning permission was being considered by local authorities the officer report containing advice etc. was publicly available. The Tribunal engaged in a detailed comparison of decision making at Secretary of State and local authority level but which in places betrays misunderstandings of the planning process i.e. the acceptance of a submission that normally cases dealt with by the Secretary of State are more complex than those dealt with by planning authorities. 

76. The Tribunal came down in favour of disclosure.

77. An interesting footnote to the case is that the Tribunal rejected a submission by the ICO and DCLG that the key date in terms of the change in the balance of the public interest was not the date of the decision to grant permission but a date 6 weeks later e.g. a date after any such decision is subject to challenge under the Town and Country Planning Act 1990.

78. Since that decision there are numerous ICO decisions ordering disclosure of submission to Ministers after the dates of the decisions to which they related: see e.g. FS50091442 Scotland Office - disclosure of submissions/advice to Ministers on Scottish Adjacent Boundaries Order; FS50107135 MoD - advice to ministers on powers to stop existing highways save for legal advice; FER0086093 DCLG – submission to Secretary of State on whether to call-in an application. 
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