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1. In cases where a decision or policy is challenged on proportionality grounds (i.e. normally in EU cases and cases concerning penalties or fundamental rights) the public authority defendant will generally have to point to evidence demonstrating that it has struck a lawful and fair balance between relevant competing interests.

2. The quality of the evidence required will vary from case to case according to factors such as the seriousness of the alleged interference, the degree of deference accorded to the decision-maker, and the nature and importance of the objective served by the impugned measure.
3. It is sometimes easy to forget how powerful a weapon proportionality can be in the hands of a public lawyer.  Unlike most traditional grounds of judicial review, which generally require a claimant to demonstrate illegality and/or unreasonableness, a challenge on proportionality grounds places the onus on a public authority to demonstrate that it has properly identified the issues and struck the appropriate balance.
4. In technically complex areas, where there is a dispute as to the matters relevant to the defendant’s judgment, the court may need expert evidence to be satisfied, e.g., that there was no ‘less restrictive’ alternative available.  See, e.g.,: Southampton Port Health Authority v Seahawk Marine Foods Ltd [2002] EWCA Civ 54 at [34]-[35]:

’34. While in some cases it will be possible for a court to reach a conclusion on an issue of proportionality on the basis of commonsense and its own understanding of the process of government and administration, I doubt whether it will often be wise for a court to undertake that task in a case involving technical or professional decision-making without the benefit of evidence as to normal practices and the practicability of the suggested alternatives. That caution is reinforced by reference to...the speech of Lord Steyn in R(Daly) v Home Secretary [2001] 2 AC 532, at paragraph 27. Lord Steyn said, in comparing a proportionality approach with the traditional “Wednesbury” review, that:

“the doctrine of proportionality may require the reviewing court to assess the balance which the decision maker has struck, not merely whether it is within the range of rational or reasonable decisions … the proportionality test may go further than the traditional grounds of review inasmuch as it may require attention to be directed to the relevant weight accorded to interests and considerations”

35. It is difficult to see how, in a case involving decision-making on a technical issue, the court can pursue either of those enquiries, and in particular the first of them, without the benefit of technical evidence.’

5. On the use of Parliamentary materials, see Wilson v First County Trust Ltd (No 2) [2004] 1 AC 816 at [62] ff.:

‘The court must decide whether the means employed by the statute to achieve the policy objective is appropriate and not disproportionate in its adverse effect. This involves a "value judgment" by the court, made by reference to the circumstances prevailing when the issue has to be decided...  

63 When a court makes this value judgment the facts will often speak for themselves. But sometimes the court may need additional background information tending to show, for instance, the likely practical impact of the statutory measure and why the course adopted by the legislature is or is not appropriate. Moreover, as when interpreting a statute, so when identifying the policy objective of a statutory provision or assessing the "proportionality" of a statutory provision, the court may need enlightenment on the nature and extent of the social problem (the "mischief") at which the legislation is aimed. This may throw light on the rationale underlying the legislation.
64 This additional background material may be found in published documents, such as a government white paper. If relevant information is provided by a minister or, indeed, any other member of either House in the course of a debate on a Bill, the courts must also be able to take this into account. The courts, similarly, must be able to have regard to information contained in explanatory notes prepared by the relevant government department and published with a Bill...
6. In EU law, the need for evidence to demonstrate proportionality is well-established: see, e.g., Case C-112/00 Eugen Schmidberger v Austria [2003] ECR I-5659 at [85]-[93].  
7. In R (Lunt) v Liverpool City Council [2010] 1 CMLR 14, a claim alleging a restriction on the free movement of goods arising out of a local taxi licensing policy, Blake J. referred, in particular, to the Commission’s May 2009 guidance summarising the CJEU’s case law on ‘Free Movement of Goods’:

‘6.1.2 … Protection of health and life of humans, animals and plants is the most popular justification under which Member States usually try to justify obstacles to the free movement of goods. While the Court's case law is very extensive in this area, there are some principal rules that have to be observed...the measures adopted have to be proportionate, i.e. restricted to what is necessary to attain the legitimate aim of protecting public health. Furthermore, measures at issue have to be well-founded - providing relevant evidence, data (technical, scientific, statistical, nutritional) and all other relevant information...  6.4 …An important element in the analysis of the justification provided by a Member State will therefore be the existence of alternative measures hindering trade less. The Member State has an obligation to opt for the “less restrictive alternative” and failure to do so will constitute a breach of the proportionality principle’

8. Part of the problem with the Defendant’s attempt at justification in that case was an identified failure to conduct adequate inquiry, the judge noting that:

‘Judicial review enables the court to intervene where there has either been a procedural failure to explore the relevant question fairly and effectively or at all, or having explored it, bases a decision on a critical factual question that proves by the time the judicial review proceedings are brought to have been wrong: see in that context the decision in the case of E v the Secretary of State [2004] EWCA Civ 49.’  

9. Cf. R (Royal College of Nursing) v Secretary of State for the Home Department [2010] EWHC 2761 (Admin) at [109]:

‘...it is accepted on all sides that the issue raised in this ground of challenge is one of proportionality. That issue generally requires consideration of three questions...  110 Not surprisingly, Counsel were not able to point to specific authority which provides either an answer to those questions or, even, a clear guide as to what those answers should be...  I have a paucity of evidence to deal with this central issue. [Witness evidence] does not deal with it and the explanatory memoranda which accompany the Regulations contain very little information which is relevant to the point...  I am persuaded, just, that the period of 10 years, although on any view a long one, is not unjustified. I am conscious, however, that my judgment has been reached on very little factual material...’

[NB the challenge succeeded on other grounds and the scheme was being withdrawn and reviewed anyway].
10. Finally, a taste of the approach elsewhere.  
Meadows v Minister for Justice, Equality and Law Reform [2010] IESC 3 (deportation, proportionality as an element of unreasonableness / anxious scrutiny).

‘In examining whether a decision properly flows from the premises on which it is based and whether it might be considered at variance with reason and common sense I see no reason why the Court should not have recourse to the principle of proportionality in determining those issues... Application of the principle of proportionality is in my view a means of examining whether the decision meets the test of reasonableness.’ (Murray CJ)
Stewart Potter (A.P.) v The Scottish Ministers [2010] SLT 779 at [517]ff. (pre-recorded messages on all outgoing telephone calls made by prisoners):
‘[537] It seemed to me that the affidavit from Dr Loucks and the evidence from Professor Coyle only looked at the matter from the point of view of the prisoner. There was little informed discussion of the Convention rights of third parties and it was not demonstrated to me that there was any detailed knowledge of the current operational demands of SPS... However, I thought that there was much force in the evidence from Mr Duffy in particular and Mrs Sweeney that identification of those prisoners who might cause problems was particularly difficult...It would not really be possible in practical terms to separate the wheat from the chaff. In my opinion, having regard to the difficulties expressed by these witnesses, which I accept exist, the message is a proportionate response to the problem...

[539] Criticism was made of the blanket approach but when one examines the systems in England and Ireland, I can see that they encounter the same problems but tackle them in a different way. In England...responsibility for advising the recipient of calls that the call is coming from a prison is left to the prisoner. I accept that that system was formerly in use in Scotland and was abandoned because Scottish prisoners did not pass on the information. The English and Welsh seem to recognise that this information has to be imparted to the recipient.’...  Whilst Mr Duffy's evidence was criticised by counsel for the petitioner as being little more than an assertion, I accept that his experience in the prison service entitled him to make educated predictions about the sort of behaviour which could be expected were a limited number of prisoners to be given different treatment in relation to the use of the phone.’
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